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WILLIAM A. 11AR0 


Docket Kos. WEST 79-49-DM 
WEST 80-1.L6-DM 


v. 


MAGMA COPPER COMPAKY 


DECISION 


This discrimination case involves a number of alleged violatior 
section 105(c)(1) of the Federal Mine Safety and Health Act of 1977, 
U.S.C. 5 801 et seq. (1976 & Supp. IV 1980). For the reasons that 
follow, we affirm the administrative lav; judge's decision in part, c 
reverse and remand in part. 1/ 

At the time of the events in this case, the complainant, Willi? 
was a journeyman mechanic at Magma Copper Company's underground copf 
mine in San Manuel, Arizona. Haro asserted below that Magma took dJ 
criminatory actions against him in three separate incidents because 
his exercise of rights protected by the Mine Act. The first allegec 
of discrimination was Haro’s transfer in June 1978 from the swing st 
to the day shift. The transfer occurred after Haro had refused to 
remove a railroad car from a production train unless he received asf 
and had protested an order to tie a tall light on another railroad c 
In the second incident, Haro received a written warning for refusing 
change a grease line. In the final incident, Magma required Haro r.c 
attend safety training and transferred him to a different job after 
was involved in an accident while servicing an airslusher in Novembe 
1978. 2/ 

The administrative law judge concluded that Haro’s refusal to c 
the railroad car from the train was a protected work refusal and tht 
Magma discriminated against Haro by transferring him after this incj 


1/ The judge's decision is reported at 3 FMSHRC 2421 (October 198] 
2/ Two complaints of discrimination filed by Haro are consolidatec 
this case. The first, Docket No. WEST 79-49-DM, involves the grease 
line and airslusher incidents; the second, Docket No. WEST 80-116-Di 
involves the railroad car incident. In addition to these complaints 
Haro filed with the Commission two others, which were dismissed aftc 
hearings before an administrative law judge. Haro v. Magma Copper ( 
4 FMSHRC 1350 (July 1982) (ALJ), and Haro v. Magma Copper Co ., WEST i 
365-DM (November 1, 1982)(ALJ). In the former case, the judge cone] 
that Haro failed to prove that a five day suspension and reprimand \ 
motivated in any part by protected activity. In the latter, the jin 
concluded that Haro had not proved that his termination by Magma on 
p n Uvi. o v.r 10 1 QP1 ime mnM'uii-pH in i iv n;irf hv nr t ct d nc i itv. 



3 FMSHRC at 2424. The judge held that naro s reiusaj lu liumi K ,c un- 
grease line was a protected work refusal, and concluded tUaL Magma’s 
issuance of a written warning to llaro violated the Mine Act. 1 l'MMIK( 
at 2425-27. Concerning the a.irslusher incident, the judge concluded 
that Haro did not prove that he had engaged in protected activity, am 
dismissed Haro's complaint as to this incident. 3 FMSHRC at 2427-2M. 
The judge awarded llaro back pay of $3,500 for the time I row his l ransl 
after the railroad car incident to the date of the hearing, and addll I 
backpay in an unspecified amount from the hearing until. Haro's termi¬ 
nation by Magma. 3 FMSHRC at 2430. The judge also ordered that llaro 
employment record be expunged ot: all references to his relitsal to chai 
the grease line. 3 FMSHRC at 2427. 3/ 

Magma raises several issues on review: First, that the judge en 
in disregarding its evidence of a legitimate business reason lor tram 
ferring Haro after the railroad car incident; second, Lhat the judge 
erred in finding that Haro ha cl a reasonable, good faith belief In a 
hazard when he refused to change the grease line; and third, that the 
judge erred in calculating back pay. Finally, although Magma prevail* 
on the issue of discrimination In the airslusher incident, It objecis 
the judge's finding that Haro was not responsible for the alrsluslier 
accident, llaro did not file a petition for review. 

We reverse the judge's finding of a violation regarding the rail¬ 
road car incident, and remand for further findings of fact and con¬ 
clusions of law. We affirm his holding that Magma violated section 
105(c)(1) of the Mine Act in connection with the grease line Incident 
While we will not review the merits of the airslusher incident becaus 
Haro did not petition for review, we do disapprove the Judge's dicta 
concerning responsibility for the accident. 

Analytical Framework 


We first established the general principles for analyzing dis¬ 
crimination cases under the Mine Act in Sec, ex rel . Pasula v. Co_m- 
solidation Coal Co ., 2 FMSHRC 2786 (October 1980), rev' d on other 
grounds sub nom . Consolidation Coal Co . v. Marshall , 663 F.2d 1211 (3 
Cir. 1981), and Sec, ex rel. Robinette v. United Castle Coal Co. , 3 
FMSHRC 803 (April 1981). In these cases we held that a complainant, 
order to establish a prima facie case of discrimination, hears a burd 
of production and persuasion to show (1) that he engaged In proiened 
activity and (2) that the adverse action was motivated In any pan 


V The judge declined, to order Haro's reinstatement because Haro's 
termination was the subject of a discrimination complaint in WKST 
81-365-DM then pending before a different administrative law judge, a 
he did not wish to "intrude into the issues raised in that case." 3 


activities alone. P asula , 2 FMSHRC at 2799-2800. The operator beat 
intermediate burden of production and persuasion with regard to thes 
elements of defense. Robinette , 3 FMSHRC at 818 n. 20. This furthe 
line of defense applies only in "mixed motive" cases, i. e. , cases wi¬ 
the adverse action is motivated by both protected and unprotected ac 
We made clear in Robinette that the ultimate burden of persuasion dc 
not shift from the complainant in either kind of case. 3 FMSHRC at 
n. 20. The foregoing Pasula-Robinette test is based in part on the 
Supreme Court’s articulation of similar principles in Mt. Healthy Cj 
School Dlst♦ Bd. of Educ . v. Doyle , 429 U.S. 274, 285-87 (1977). 


In See, ex rel. Chacon v. Phelps Dodge Corp . , 3 FMSHRC 2508 (Nc 
ber 1981), pet, for review filed . No. 81-2300 (D.C. Cir. December 1.1 
1981), we affirmed our Pasula-Robinette test, and explained the pror 
criteria for analyzing an operator’s business justifications for an 
adverse action: 


Commission judges must often analyze the merits of an 
operator’s alleged business justification for the 
challenged adverse action. In appropriate cases, they 
may conclude that the justificalion is so weak, so im¬ 
plausible, or so out of line with normal practice 
that it was a mere pretext seized upon to cloak dis¬ 
criminatory motive. But such inquiries must be re¬ 
strained . 


The Commission and its judges have neither the 
statutory charter nor the specialized expertise to 
sit as a super grievance or arbitration board meting 
out industrial equity. Cf. Youngstown Mines Corp ., 
1 FMSHRC 990, 994 (1979). Once it appears that a 
proffered business justification is not plainly in¬ 
credible or implausible, a finding of pretext is 
inappropriate. We and our judges should not sub¬ 
stitute for the operator’s business judgment our 


4/ As we have recently held, Illegal discrimination may also occui 
the absence of protected activity where the adverse action Is motive 
by a suspicion or belief that protected activity has occurred. Most 
Whitley Development Corp ., 4 FMSHRC 1475, 1480 (August 1982). The 
analysis of such cases closely follows the analytic framework descr: 
here. Id. 


“ •• — j ~^ oj... . a. j t j j • me piopec locus, 

pursuant to Pasula , is on whether a credible -justi¬ 
fication figured into motivation and, if it did, 
whether it would have led to the adverse action 
apart from the miner's protected activities. If a 
proffered justification survives pretext analysis 
•••> then a limited examination of its substantiality 
becomes appropriate. The question, however, is not 
whether such a justification comports with a judge's 
or our sense of fairness or enlightened business 
practice. Rather, the narrow statutory question is 
whether the reason was enough to have legitimately 
moved that operator to have disciplined the miner, 
yf; ft Service System Inr. , 243 NLRB 1202, 1203-04 
(1J79)(articulating an analogous standard). 
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The "Bad Order* 1 Railroad Car 


On June 13, 1978 , Haro was asked by a dispatcher lo cut out a b. 
rder ("B.O") car on a production train. 8/ "13ad order'* means in 
isafe condition. Hero, relying on a company memorandum, refused to 
smove the car withoxat assistance. After speaking with the dispatch' 
aro reported to Stonehouse, the shaft foreman and his immediate on-: 
jpervisor. Tr. 62. Haro then called Torres, a supervisor from Han 


( This case provides an appropriate occasion for noting recent 
?velopments in an analogous body of discrimination law developed by 
nional Labor Relations Board. That agency also took its lead from 
t. Health y C ity School Disu. Bd. o f Educ . v. Doyl e, supra , and estal 
Lshed a discrimination case analysis similar to the one we adopted : 
asula and Robine t te . Wright Line, a Div. of Wright Line Inc . 251 Nl 
383, 1086-89 (1980) , enf 1 d sub nom . NLRB v. Wright Line, a Div. of 
r ight Lin e Inc . , 662 F.2d 899 (1st Cir. 1981), cert , denied , 102 S. 
312 (1982). A number of Circuit Courts of Appeals have approved th< 
-.RB's Wright Line approach in its entirety. See , for example , Zurn 
ulus. Inc , v. NLRB , 680 1’. 2d 683, 686-93 (9th Cir. 1982); NLRB v. 
Lxtu res Mf ft. Corp . , 669 F.2d 547, 550 & n. 4 (8th Cir. 1982). The 
Lrst Circuit, in Its decision enforcing the NLRB*s Wright Line decl; 
jbstantially agreed with the NLRB's test, but disagreed on two poim 
\e Court held that a burden of production, but not persuasion, shifi 
) the employer after a prima facie case is established, and that tin 
nployer's burden to produce such evidence "in no way resembles a trt 
:f irmative defense." 662 F. 2d at 901-07 & n. 9. The First Circuit 
>ted that the Supreme Court announced a similar scheme for allocatii 
lrdens of proof in Title VII cases in Texas Dept, of C om munity Affa: 
. Burdine , 450 U.S. 248 (1981). On November 15, 1982, the Supreme 
>urt granted certiorari in a case involving Wright Line issues to 
;solve the conflict in the Circuits regarding the Wright Line test, 
srhaps to resolve the apparent tension between Mt. Healthy , supra , < 
i rdlne , supra . N LRB v. TransporatIon Management Corp . , 674 F.2d 13( 
.st Cir. 1982), cert . granted , 51 U.S.L.W. 3373 (U.S." November 16, 
)82)(No. 82-168). 

For the present, we will adhere to the allocation of burdens of 
*oof announced in Pasula and Robinette in Mine Act discrimination c< 

At the time of these events, Haro was a dump mechanic working oi 
e swing shift with no supervisors from the mechanical department, 
lich was his own division. Tr. 59, 131, 291. A dump mechanic is oi 
o handles mechanical problems in the dumps (spill pockets, shafts * 
mps), and does other assigned tasks. Tr. 59, 68, 131, 292. 


work out problems with the shaft foreman and shift boss, they are to 
call him, or his supervisor, Navarro. Ld. Navarro also testified that 
mechanics are to call if they have problems, but are encouraged to try 
to work out problems with those on the spot. Tr. 132. 

The day after the B.O. incident, Haro was directed to tie a tail 
light onto a railroad car that did not have a special bracket for a 
light. Haro protested, stating that it was against company policy to 
tie lights on cars and that a car with brackets should be moved to the 
end of the train. Haro did, however, attach the light. The judge foun 
that it was company policy to tie on a light if so ordered and to log 
this for a supervisor's benefit. 3 FMSHRC at 2423. 

Shortly after these incidents Haro was removed as a dump mechanic 
on the swing shift and assigned to work in shafts and dumps on the day 
shift, when he would be supervised by a foreman from his own department 
Haro earned less on the day shift than he had on the swing shift. Tr. 
21, 317-18. 

In his decision, the judge found Haro's refusal to cut the B.O. cc 
was based on a reasonable, good faith belief in a hazard, and, there¬ 
fore, that the refusal was protected activity under section 105(c) of 
the Mine Act. 3 FMSHRC at 2424. The judge found no protected activity 
in Haro's protest concerning tail lights because he was "unable to see 
that Haro's perception of a safety hazard was a reasonable one." Id . 
(Haro did not petition for review of the judge's finding of no protecte 
activity in this incident, and, in any event, the evidence supports the 
judge's finding.) The judge determined that Haro's transfer to a 
different shift was motivated in part by the protected activity in the 
B.O. car incident. He stated that the tied-on lights may also have 
motivated the operator, but concluded: 

[Magma] has failed to meet its burden of persuasion 
that Haro's action in tying on the light under protest 
would have itself warranted the adverse action . I, 
therefore, conclude that Magma's transfer of Haro to 
another shift and position constituted discriminatory 
conduct in violation of the Act. 

3 FMSHRC at 2425 (emphasis added). 

Magma admits that Haro's refusal to cut the B.O. car was protected 
activity (Br. at 13), and conceded below that the B.O. car and tail 
light incidents "were factors 'in some part' in the determination to 
transfer" Haro. Post-hearing Supp. .br. at 3. Thus, Magma concedes a 
prima facie case as to the B.O. car incident. Magma, however, contends 
that it successfully defended against that prima facie case by showing 
it would have transferred Haro in any event for legitimate reasons alon 


vision, which was available on cne aay snuc iruui supuiviauis m ms 
lepartment. Br. at 4-5; Post-hearing Supp. br. at 6-7. In addition 
lagma contends that Haro broke the "chain of command” by calling a 
supervisor off the scene and became involved in a conflict with the 
supervisor who was at the mine. Br. at 2-5. At the hearing below, 
lagma presented this business justification for transferring Haro, a 
t asserts that its presentation satisfied its defensive burden. Ma 
'urther contends that the judge's failure to rule on this claimed 
.egitimate business reason for transferring Haro violates the standa 
:or decision in the Administrative Procedure Act. 

Magma has not appealed the judge's findings that Haro engaged i 
>rotected activity in the B.O. car incident and that his transfer wa 
lotivated in part by that protected activity. There is no argument 
:o whether Haro proved a prima facie case. The precise question bef 
is is whether Magma successfully defended against Haro’s prime facie 
:ase by showing it would have transferred Haro anyway. 

Magma's arguments that the judge ignored its defense are well 
iounded. As we have stated: 

The APA and our rule require findings of fact, conclusions 
of law, and supporting reasons in order to prevent arbi¬ 
trary decisions and to permit meaningful review. . . . 
Without findings of fact and some justification for 
the conclusions reached by the judge, we cannot perform 
that function effectively. 

[ he Anaconda Co . . 3 FMS1IRC 299, 299-300 (February 1981). The judge* 
iecision did not address Magma's defense and thus has made review 
Impossible. For example, the judge did not mention Haro's call to a 
supervisor off the property; therefore, he did not discuss Magma's 
argument that Haro was transferred for breaking the "chain of comman 
at the mine. Nor did he address the operator's evidence of a confli 
>?ith the supervisor on the scene as a result of Haro's call off the 
property. The judge appears to have believed that Magma's defense w 
Dased on the tail light incident, a "defense" Magma did not raise. 
\ccordingly, we remand the case for further findings of fact and con 

illusions of law on the evidence relevant to Magma's defense. 

Because we agree that Haro proved a prima facie case, the judge 

leed only analyze whether Magma proved that it would have transferre 

rtaro anyway for legitimate business reasons, regardless of his prote 
refusal to cut the B.O. car. We express no view on the merits of tb 
ssue. 

Before turning to the next incident of alleged discrimination, 
Bust address the judge's award of back pay stemming from the B.O. c£ 


pay tor the period atter me nearing aim up lu iuuu s >>y 

Magma. If the judge upholds Magma's defense on remand, his award enmiol 
stand. If the judge determines that Haro's transfer violated section 
105(c), we conclude that he must reconsider the question of the appro¬ 
priate amount of back pay. 

Magma argues that the judge erred in awarding compensation up to 
the time of the hearing because Haro requested a transfer in October 
1978, and was transferred November 2, 1978. 9/ The company asserts tha 
its obligation for back pay, if any, should be tolled as ol tlu* time 
that Haro voluntarily sought a transfer. Magma also argues that the 
judge's award of back pay was based on unreliable calculations. I 1 Inal.I; 
Magma contends that the judge failed to explain how lie arrived at his 
figures, and, therefore, a remand is necessary for detailed findings. 

The judge’s award was based on Haro’s estimate at the hearing that 
he had lost between $3,500 and $3,700. 3 FMS11RC! at 2430. The Judge 

noted that Haro's testimony was unrefuted, and commented on the "lack o 
more specific documentation." Id. Further, the judge also granted liar 
an unspecified amount of "back pay plus interest since the hearing of 
this case, until the date of [Haro’s] termination by [Magma]." 3 FMSHR 
at 2430. The date of Haro's discharge, February 12, 1.981, la a matter 
of public record. Haro v. Magma Copper Co . , Docket No. WKST 81-365-DM 
(November 1, 1982) (ALJ). We recognize that "unrealistic exactitude" o 
"mathematical certainty" is not required in ascertaining the award dm* 
to a victim of discrimination. See Kapla n v. Internati onal. Al1 lance 
of Theatrical and Stage Fmployee s, 525 F.2d 1354, 1302-83 (9th (Mr. 
1975)(Award in Title VII cases); NLRB v. Carp en ters Uni on, ioc.il IHO, 
433 F.2d 934, 935 (9th Cir. 1970)(Award in NLRA cases). Nonetheless, 
more precision is required than the judge provided In this case. Wo 
also recognize that although Magma had the opportunity to present 
evidence to the judge at the hearing on the correct amount of the award 
it did not do so. However, it appears from the record that the Judge 
did not indicate how he was going to proceed on back pay, mid tin* opera 
may not have anticipated that an award would be included In the dee lain 
Thus, in the interest of fairness, If Haro prevails on his claim, the 
judge should solicit the information necessary to make further findings 
on the relief due to Haro and should address Magma's various argutneuis 
on the appropriate amount of back pay. See Mose s v. WhhMey> 4 FT 1SI!!<('. 
at 483-84. 

The Crease line Incident 


Approximately three months after the events discussed above, on 
September 25, 1978, Haro was Instructed to change a grease line near a 



tied tnat ne wanted cne skip tor (jroitiuuiuTi in uie event 01 a ion, 
that men on the surface sometimes caused debris to fall down the si 
which could result in rock falls. Haro’s requests were not grantee 
he did not change the grease line. On October 2, 1978, Haro recelv 
written warning for failing to change the grease line. 

We note initially that the judge’s discussion of this incident 
fills the requirements of the APA and our rules. The judge found t 
Haro’s refusal to repair the grease line was a protected work refus 
and that the written warning Haro received over the incident consti 
discriminatory action. 3 FMSHRC at 2427. Because the warning was 
admittedly issued for not changing the line, the only question is 
whether Karo met the requirements for a protected work refusal—tl 
is, whether he had a good faith, reasonable belief in a hazardous 
condition. Rob ine 11 e , 3 FMSHRC at 812. If Haro's work refusal mec 
this test, then the warning he received was issued in violation of 
section 105(c). 

Magma raises three arguments: First, that Haro was not motive 
by a concern for safety but by a desire for "a punctilious adherenc 
what he felt the work rules were" (Br. at 19); second, that Haro ft 
to communicate his safety concerns at the time of his work refusal; 
third, that it was safe to change the grease line without having a 
in the area and without a partner. 

In our view, Haro was motivated not only by a good faith concc 
for safety, but also communicated that concern at the time. Haro's 
testimony, corroborated by that of another witness, indicates that 
made several specific requests to the lead man at the time of the g 
line incident: He requested that a skip be spotted, that persons f 
cleared from the shaft area, and that he be assigned a partner. Ir 
their testimony, Haro and the corroborating witness explained that 
skip was to prevent falling (Tr. 27, 170-71), and that men should V 
removed from above to prevent discarded objects from causing rocks 
fall down the shaft. Tr. 30, 171. A third witness testified that 
mechanics often spot a skip where it would stop their fall (Tr. 20( 
that workers should be cleared to avoid debris falling down the slu 
and ricocheting off its side (Tr. 217), and that a partner "observe 
case of a malfunction or fall." Tr. 210-11. We are satisfied fror 
testimony that Haro's requests were made in good faith and that the 
focus was safety. Magma also attacks the judge's crediting of Hare 
testimony on the grease line incident, but nothing presented on re\ 
persuades us to take the unusual step of overturning the judge's ci 
resolution. 

We also affirm the judge's conclusion that Haro’s belief in a 
hazard was a reasonable one. Magma argues that, from an objective 
standpoint, it was safe to change the' line without the safety measi 

U o v/-i -r on in a t r>r\ Wo ~ ~ i i - * - ^ . 
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reasonable minds could differ as to the validity of Haro s snlcly 
beliefs. As the judge correctly stated, "The home Is not whether the 
work could be done without a skilp], but it is whether Haro’s action Ii 
not repairing the grease lino was reasonable and In good faith." 1 
FMSHKC at 2426. lie found that it was, and the testimony .nit lined ahovi 
supports his conclusion. 

In sum, llaro articulated a safety concern and had a reasonable 
basis for refusing to work. Magma’s warning to llaro over this exerclsi 
of protected activity therefore violated section 105(e) (J ) of the Mine 
Act. Accordingly, we affirm the judge on this issue. 

The Airslusher Incident 


On November 1, 1978, Haro and another miner were assigned to 
service an airslusher in a spill pocket. In the course of their work, 
Haro turned on the air to the machine and an accident occurred resultli 
in injury to his partner, llaro received a letter dated November 2, 
1978, which identified him as the cause of the accident and required h 
to attend two days of safety training. He suffered no loss of pay for 
attending the safety training. Haro was also transferred t.o a posit Uu 
on the surface. 

The judge opined that Haro was not responsible for the Injury to 
his partner, and that the company's actions toward llaro "appear un¬ 
justified." 3 FMSURC at 2428. The judge, however, found no proieei.ed 
activity and dismissed the complaint as to this allegation of discrimi¬ 
nation. He concluded: 

Haro did not make any safety complaint or exercise 
any other right afforded him under the Act. The 
actions taken against Haro because of Magma's 
erroneous belief that Haro was responsible for the 
incident, therefore, cannot be deemed to be In 
violation of the Act. Although such action may 
have been improper, redress of the damages suffered 
by Haro as a consequence thereof is not within the 
authority of the Commission. 

Id. 


Although it prevailed on this incident, Magma argues that the jud; 
erroneously found that Haro was not responsible for the accident. Here 
did not seek review in this case, and we need not address tin? merits nl 
the judge's dismissal of this aspect of Haro's complaint. We wish In 
note, however, that once the judge found that Haro had not engaged In 
protected activity and thus had not proved a prima facie case, any 
speculation as to the cause of the acdiclent and the "fairness" of M: mi i 


the railroad car incident and, If necessary, for determination of 
it award is due to Haro. The .judge's present award of back pay with 
»pect to this incident is vacated. 10/ 



' Commissioner Nelson assumed office after this case had been con- 
lered at a Commission decisional meeting and took no part in the 
.ision of the case. A new Commissioner possesses legal authority to 
rticipate in pending cases, but such participation is discretionary 
I is not required for the Commission to take official action. The 
ler Commissioners voted on the disposition of the case prior to 
unissloner Nelson's assumption of office. Accordingly, in the 
:erest of efficient decision-making. Commissioner Nelson elects not 
rticipate in this case. 
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WILLIAM A. HARO, ) COMPLAINT OF DISCHARGE, 

) DISCRIMINATION OR INTERFERENCE 
Complainant, ) 

) DOCKET NO. WEST 8I-365-DM 
v. ) 

) MSHA CASE NO. MD 81-70 

MAGMA COPPER COMPANY, ) 

) MINE: San Manuel 
Respondent. ) 

_ ) 

DECISION AND ORDER 


Appearances: 

Debra Hillary, Esq. 

Caban b Hillary 
600 TransAmerica Building 
177 North Church Avenue 
Tucson, Arizona 85701 

For the Complainant 

N. Douglas Grimwood, Esq. 

Twitty, Sievwright & Mills 
100 West Clarendon 
Phoenix, Arizona 85013 

For the Respondent 

Before: Judge Jon D. Boltz 


STATEMENT OF THE CASE 


Complainant, William A. Haro, alleges in his complaint filed pur; 
to provisions of the Federal Mine Safety and Health Act of 1977, (here 
after the "Act") that respondent, Magma Copper Company, terminated Hai 
employment with respondent on February 12, 1981, in violation of secti 
105(c)(1) of the Act.!/ Haro alleges that he was terminated for 
reasons other than misconduct, namely, because of his participation ii 
proceedings before the Federal Mine Safety and Health Review Commissu 


J J Section 105(c)(1) reads in pertinent part "No person shall dischai 
or ... discriminate against ... any miner ... because such miner I 
filed or made a complaint under or related to this Act, including a 
complaint notifying the operator ... of an alleged danger or safety oi 
health violation in a ... mine ..." 


Respondent operates a mine, mill, smelter, refinery, a rod plant, 
:allurgical facilities, and maintenance facilities for all the 
ntenance work near the town of San Manuel, Arizona. Since 197A, the 
aimant, William A. Haro, had been a mechanic employed by the Respondei 
the past Haro had filed three complaints with the Mine Safety and He; 
ninistration alleging discrimination. These complaints had been fiLe< 
ly 3, 1978, January A, 1979, and September 10, 1979. Haro had also £ 
roximately 20 to 30 grievances in 1979. 

On February 10, 1981, Haro's supervisor, Rueben Roberts, instructe< 
ro to assist two electricians who were going to be working on the 
erhead crane in the car shop. Haro told Roberts at about 9:30 a.m., 
e electricians were going to try to move the overhead crane from the 
ddle of the shop to one end of it and that Haro had calLed for the us« 
Orove crane. Roberts decided the overhead crane should be moved by oi 
rsons so the Grove crane and operator were not needed. 

After lunch on the same day, February 10, 1981, Roberts wanted to 
crane operator move some cars and sought out Sledge, the supervisor wl 
i access to a crane. When Roberts approached Sledge, Sledge was on h 
to correct what he considered to be an unsafe practice by his emplo 
ifford Kelly, in the way he was moving a suspended load while operat ii 
e Grove crane. On a previous occasion, June 12, 1980, Sledge had 
served Kelly and Haro moving a load with a crane and had verbally 
primanded Kelly for moving the load without the load being physicalLy 
strained to keep the load from swaying. Sledge's instructions were tl 
spended loads must be physically restrained by a tag chain, rope that 
nd held, or the object itself must be hand held. However, Roberts liai 
Id his employees, including Haro, that in moving a suspended load, th 
uld either restrain the load or guard it. In the instant case Haro w 
Iking along with the suspended load (a work platform) while it was in 
ansit. 

Sledge asked Roberts to walk with him in following the Grove crane 
en the crane had parked and the work platform that was being transpor 
s on the ground, Sledge went to Kelly, the crane operator, and told h 
e load being transported had not been physically restrained as requir 
lly stated that the load had been physically restrained. Sledge then 
Iked over to where Haro and his supervisor, Roberts, were standing an 
ked Haro if the load had been physically restrained. Haro responded 
rds to the effect of "are you asking me a direct question?" When Sle 


Haro commented to Roberts that Sledge was not as big a sup 
he thought he was, and Unit Haro was going to Tile a grievance 
Sledge, After Roberts returned to his regular duties, Haro cam 
and said that he wanted to invoke section 6.1.11 ot the collecti 
bargaining agreement. That section provides: 

"In a grievance arising out of complaints of unsale 
working conditions, the employee may request the 
immediate supervisor in his department to make 
arrangements to relieve Lhc grievance man to handle 
the grievance with the immediate supervisor. ‘Ibis 
shall not be construed as permitting any employee 
to interfere with the employees job assignmenl ." 

When Roberts went to obtain a grievance man, tin* assistant 
superintendent told Roberts to return to Haro and find out what 
grievance Haro wanted to file and what kind of unsafe working, i 
Haro wanted to file it against. 

When Roberts again contacted Haro, Roberts was informed hj 
ho wanted to file a grievance regarding the procedures on nmv 11 
with the Grove crane. Roberts suggested that since no imminent 
existed, the appropriate time to file the grievance asking, for 
clarification would be at the starl of the shift, at lunch I. i m< 
end of the shift. Haro disagreed and stated that he would not 
grievance if Roberts would get Sledge from his department and l 
over to talk to Haro. Roberts declined and then went to look I 
grievance man. 

Sledge contacted his supervisor, Hud Vogt, Lhe seel ion lot 
mechanical division, in order to find out if it would bo propel 
Kelly for a safety infraction and Haro for i nsnbo rd i nnl i on . Vi 
with the general foreman, Lino Goa/.nles. The mine supe r i ut eud< 
Zerga was then contacted and after some discussion, Zerga deriil 
meeting of those persons in his office in regard to the conduct 
After the information was discussed in ZcM-gn's office, he te|o| 
Hearon, the assistant general manager, for advice because /.erg,a 
already was "litigation outstanding involving Mr. Haro" and th. 
been accused of being prejudiced against Haro. Fifteen to twei: 
later Bob Skiba, manager of personnel services, called /.ergs re 
that Haro be suspended pending investigation of the charges ng. 




On February 12, 1981, Tim Ad oit, the .-i i I not wine sup<w i of euden 
held the termination ho a r i ng with Haro and his grievance man present . 
Acton told Haro he Had some questions lie waul ml l.o auk Ham anil Ihnl a 
the questions were answered, Haro could stale hi;; own defense. The 1' i 
question was why he had not followed Roberts; inst met ion about using t 
Grove crane and moving the work pi at form. Haro Vs response was that lie 
not have, to answer Acton's question. Ilaro then replied that Huberts li 
not told him not to move the work platform. Aeton then asked a second 
question concerning why Haro had refused to answer Sledge's and Robert 
questions about holding onto the load. Haro refused to answer tin* quo 
and said that he was being denied duo process, and that he wanted a In 
trial whore witnesses could be called. Adam then asked llaio vdiv he h 
refused to be suspended on February 10th. Haro then said that the com 
was in violation of Lite collective bargaining agreement . He staled lit 
had not been given a full explanation and generally objected that he h 
not been given due process of law. After Haro's refusals to answer Lit 
quo.st ions , Chavez , the sen i or personne 1 adm i n i st rat.or, ind i c at ed that 
would have to be terminated. Haro was given a termination slip, lie 
refused to sign it, but his grievance man did sign it. 

Haro filed a grievance regarding his t: enni n«u i on alleging that 
respondent had violated the collective bargaining, agreement, in its 
termination of him. The parties stipulated in this proceeding before 
Administrative l.aw Judge that tlu: record be expanded tit include the 
subsequent determination of the arbitrator Unit there had been no viol 
of the collective bargaining agreement in the discharge of Ham hy the 
respondent. 

1 SSUK 


The issue is whether or not Lite termination of Haro's employment t 
the respondent was contrary to section 105(c)(1) of the Act. 

DISCUSSION 

The complainant establishes a prima facie case if: 

... A preponderance of Lite evidence proven (D (bat 
(the miner) engaged in a protected activity, and (2) 
that the adverse .act ion was motivated in .anv part by 
the protected activity." lhasula v. Consolidation Toil 
Co., ?. FM8IIRC 2786 ( 1980) at rm\ . 



and a grievance man on his job site pursuant to section 6.1.11 of his 
contract." 


2. "His testifying in engaging in administrative law appeals ag 
lagma Copper Company on at least two prior occasions involving three 
lifferent complaints." 

In addition, Haro introduced evidence of filing numerous grievan 
in indeterminate number of which were connected with safety. These 
activities are protected by the Federal Mine Safety and Health Act of 
md may not be the motivation in taking adverse personnel action agai 
employee. Pasula v. Consolidation Coal Co. , supra; Robinette v. Unit 
Castle Co. , 3 FM.SHRC 803 ( 1981) . Thus", the" complainant established b 
sreponderancc of the evidence that he did engage in protected activit 
Eiling complaints with the Mine Safety and Health Administration in 1 
and 1979 and then filing safety grievances in 1979. 

The second element of Haro's prima facie case must be a showing 
adverse action was taken and was motivated in any part by the protect 
ictivity. In Secretary of Labor, Mine Safety and Health Administrati 
ix Re 1 . Johnny N. Chacon v. Phelps Dodge Corporation , 2 FMSIIRC 2508 ( 
:he Review Commission utilized four criteria in analyzing the operate 
motivation with regard to an adverse personnel action: 

"1. Knowledge of the protected activity; 

"2. Hostility toward protected activity; 

"3. Coincidence in time between the protected activity and the a 
verse action; and 

"4. Disparate treatment of (the complainant)." 

A reasonable inference to be drawn from the activities of Haro i 
riling three different complaints under the jurisdiction of a Federal 
Safety and Health Act of 1977, as well as the filing of numerous grie 
igainst the respondent is that management had knowledge of Haro's pro 
activities. Bud Vogt, the section foreman, mechanical division, test 
:hat he was aware that Haro had filed MSHA complaints and "a tremendo 
imount of grievances", lie also testifed that he was aware that MSHA 
State Mine Inspector had come nut to the property on one occasion in 
response to Haro's complaint. Bob Zerga, the mine superintendent, al 
knowledge of Haro's protected activity. He had been involved in the 
:harges brought by Haro and was aLso invoLved in his safety grievance 

However, there was no evidence from which to draw an inference t 
lanagemcnt was in any way hostile toward protected activity on the pa 
laro. When Zerga was notified of the facts concerning the alleged in 


As further evidence Lhal r«;• *nl did m»i bear .my host 1 I 1 I 
protected activity, it was shown (li.it between nriober 10, l')M() 111 ■ l 

15 , 1982 the seven Unions involved a I (.lie company hail 1 i I«• < l a loin 
grievances related to safely. Of the emp 1 nyee-. who had li led then 
grievances, there; were several who "quit lor personal reasons", on 
terminated for being absent without leave, hut other i hau lluro, l li 
the personnel who tiled saletv j* r i evaucewere still i , inployeil with 
respondent. The manager of personnel services, hob Hkiha, lest ili 
His impression of Ham was that In* was not a "reasonable poison" a 
ho was "very arrogant, challenged authority of supervision, very t 
difficult personality to supervise ..." This impression was lonue 
grievance hearing in December, 197‘), when Haro's supervisor was mu 
presentation. Mr. Skiba test i1 ied as follows: 

"and as T recall, in the course of his explanation, 
he was interrupted by hill Haro. This was allei 
there had been some, [ think., bantering hack and 
forth. It. was not a c|uiet. meet ing. Generally, tin* 
the mootings with Mr. Haro wore not quiet: type meet i n>».« 
The general maintenance foreman, llamilt on, was making, 
his present at. i on and Mr. Haro had interrupted hint, and 
ho said words to this effect that "We can have you 
rep 1 need 

At this point, Skiba told Haro that if he did iml change his 
toward supervision, he would probably lose his job. 

There was no coi nc idence in time between l lie pruiertod ,ni i v i 

the adverse action taken against Haro. All of the MS1IA .iplaints 

filed by September, l')79. The only dales given loi i in- "pinircted 
activity" related to safety grievances were, also filed in Ih/q. M 
discrimination charges involving, Haro had been "pending" i m e Jut 
1978. It is unlikely that the respondent, would wait ovei II month 
terminate Haro for filing such charg.es. dim;;, the i i mi hr; rill i ■ ; t 
was no coincidence in Lime between the protected .ulivily mid (he 
act ion. 

There was no disparate i rent ment. of llaio. flue ,,t |(mo'-. witu 
testified that Haro's suspension hearing, l is min.ii ion hearing, and 
step grievance hearing were handled differently than oilier iudivjd 


•iminatory intent. He suffered no disparate treatment. There is no 
.ficant coincidence in time between the protected activity and the 
*se action. There is no evidence of hostility by the respondent towa 
protected activities in which complainant engaged. The respondent 
*d a legitimate, non-d iscriminatory reason for discharging Haro, 
•visor Sledge had observed one of his employees engaged in an unsafe 
ibout which that employee had been previoualy instructed and previous 
^plined. The employee had denied to Sledge that he hsd committed an 
:c. act on February 10, 1981. Sledge had inquired of his co-worker, 

, whether the unlawful act had been committed. Although Sledge was n 
s immediate supervisor, Roberts was, and Haro would not answer the 
;ion even when it was repeated by Roberts. Respondent has the right 
in whatever information is required regarding unsafe work practices 
g place on its property and to take the appropriate discip l i na ry 
>n to prevent their reoccurrence. Haro was interferring in a 
:imnte business function of the operator by refusing to answer. Skih 
'erga testified concerning the fact that the respondent's personnel 
:y considers insubordination to be an offense requiring immediate 
large. Haro failed to show that the termination for insubordination 
5oor work practices was "so weak, so implausible or so out of line wi 
il practice that it was a mere pretext seized upon to cloak 
■iminatory motive". Secretary, ex rel. Jonny Chacon v. Phelps Dodge , 
i. Haro failed to show that the justification was pretextual. 

CONCLUSION 


1 find that the complainant, William A. Haro, has failed to sustain 
jurden of proof showing that his termination of employment with 
indent was motivated in any part by protected activity. 

ORDER 


The complaint is dismissed. 


J'bri D. Bo I t z <m=T ' 
tAaministrative Law Judge 


Tucson, Arizona 85701 


N. Douglas Grirawood, Esq. and 
Ralph Sievwright, Esq. 

Twitty, Sievwright & Mills 
LOO West Clarendon, Suite 1700 
Phoenix, Arizona 85013 


(MONO FARMER, : COMPLAINT OF DISCRIMINAT 

Complainant : DISCHARGE, OR INTERFEREN 

v. : 

: Docket No. WEVA 82-1.35-0 

5TERN ASSOCIATED COAL : HOPE CD 82-7 

iPORATION, : 

Respondent : Wharton No. A Mine 

DECISION 

^earances: Raymond Farmer, Big Creek, West Virginia, pro se; 

Mark C. Russell, Esq., Jackson, Kelly, Holt and O'FarreJ.l 
Charleston, West Virginia, for Respondent. 

fore: Judge Mel.ick 

This case is before me upon the complaint of Raymond Farmer under 
ition 105(c)(3) of the Federal Mine Safety and Health Act of 1977, 30 
5.C. § 801 et seq . , the "Act," alleging that the Eastern Associated Co 
rporation (Eastern) discriminated against him on September 23, 1981, p 
nabLy in violation of section 105(c)(1) of the Act. _1_/ He seeks one rr 
)n dollars in damages. Evidentiary hearings were held on Mr. Farmer's 
aint in Charleston, West Virginia. 

In order to establish a pri.ma facie violation of section 105(c)(1) 

2 Act, Mr. Farmer must prove by a preponderance of the evidence that h 
gaged in an activity protected by that section and that he has suffers 
imination or interference which was motivated in any part by that prot 


Section 105(c)(1) of the Act provides in part as follows: "No perso 
all * * * in any manner discriminate against * * * or cause discrimina 
ainst or otherwise interfere with the exercise of the statutory rights 
/ miner * * * in any coal or other mine subject to tills act because sc 
ncr * * * has filed or made a complaint under or related to this act, 
:luding a complaint notifying the operator or the operator's agent or 
presentativc of miners at the coal or other mine of an alleged danger 
fety or health violation in a coal or other mine, * * * or because of 
rcise by such miner * * * on behalf of himself or others of any state 
ght afforded by this act. 



Mr. Farmer complains herein that the mine operator discriminated agai 
ti by failing to immediately call an ambulance upon his representations t 
had suffered chest pains and could not continue working. More specific 
rmer complains that 1 1/4 to 1 1/2 hours had elapsed between his first c 
aint to the operator and the arrival of an ambulance. He is unable, how 
er, to cite any precipitating protected activity in which he had been en 
ged that caused the alleged discrimination. Under the circumstances, cv 
suming there was in fact evidence of discrimination as alleged, Mr. Farm 
s failed to show that it was within the scope of section 105(c)(1). 

Even if Mr. Farmer's complaint of a sudden onset of a physical impair 
:nt could in itself be considered a protected refusal to work as resultir 
om a good faith reasonable belief that continuing to work would involve 
ifety hazards, there is insufficient evidence in this case of any pro- 
;ribed retaliation, discrimination, or interference against Mr. Farmer, 
isula, supra; Secretary, ex rel Robinette v. United Castle Coal Co ., 3 FI* 
)3 (1981); Bradley v. Belva Coal Co ., 4 FMSHRC 982 (1982). 

The evidence shows that around 6:20 on the morning of September 23, 1 
ne foreman Robert Jarrell was called over the "trolly phone" and told b ) 
ie dispatcher that both motor crews, consisting of four miners (including 
ie Complainant), had reported "sick" and wanted a ride outside the mine. 
Ten Jarrell reached the purportedly sick miners, one, Ernie White, said ; 
2 had something in his eye and another, Herman Wagoner, complained that 1 
ad the flu. Mr. Farmer complained that he was beginning to have "chest ] 
iat his "chest felt like a heavy weight was against it", and that his lei 
rm hurt. The fourth miner apparently changed his mind about being "sick' 
ecided to go ahead and work. Jarrell apparently became angry at what apf 
o be flimsy excuses to get out of work and to close down the section. It 
nt disputed that Jarrell nevertheless took the three "sick" miners out oi 
ine in his jeep and that someone called an ambulance. 

The accident report based on information furnished by Mr. Farmer est£ 
Lshes the time of occurrence at 6:20 a.m. The records of the Boone Count 
nbulance authority indicate that someone from the mine called at 6:30 the 
orning, that an ambulance was dispatched six minutes later, and that it s 
ved at the mine at 7:00 that morning. The records further indicate that 
nbulance was enroute to the hospital at 7:10 a.m. and arrived at Boone Me 
ial Hospital at 7:37 a.m. with Farmer. Farmer was admitted for observati 
nd claims that he was told he had a "light heart attack". No medical evi 
ence has been submitted to corroborate his claims. 

Within this framework of evidence, I cannot find that Eastern denied 
mpeded Mr. Farmer's access to an ambulance or to other appropriate medica 
crvices. I observe, moreover, that Mr. Farmer conceded at hearing that 1 
ndeed there was truly a medical emergency, there was nothing to prevent h 


otected by the Act, cuere is msumcienc evidence oc any resulting 
ination or interference to support the complaint herein. 


the case Dismissed. 



Garv Mefl' 

Ass£i.stant\Chief Administrative Law Judge 


tion: By certified mail, 

nond Farmer, Box 85, Big Creek,25505 


Russell, Esq., Jackson, Kelly, Holt and O’Farrell, P.O. Box 553, 
ton, UV 25322 



V. 


Contestant 


Docket No. LAKY! 82-69-R 
Order No. 824092; 3/11/82 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Respondent 


Oak Park No. 7 Mine 


D ECISION’ AND ORDER 

On October 28, 1982, this matter came on Cor oral argument on the 
operator's motion for summary decision and the Secretary's opposition 
there to. 


The motion was supported by a deposition of the charging inspecto 
in which he testified he did not beLieve the conditions cited in his 
10 7(a)-104(a) Order-Citation constituted either (1) an imminent danger 
or (2) a violation of 30 C.F.R. 75.308 of the mandatory safety standar 

The Secretary opposed the* challenge to the validity of the order 
the ground that a 1.52 accumulation of methane constitutes per se an 
imminent danger. Pittsburgh Coal Company , 2 IBMA 277 (19731; Eastern 
Associated Coal Corp ., 3 IBMA 60, 62 (1974). These holdings were, in 


\/ The inspector testified he issued the order,and citation because h 
received the following written instructions from his superior on March 
1982, the day before the order-citation issued: 

Dean: 


In event of methane in excess of 1.5% or more you must issue 
107(a) imminent danger, whether they find it or you. 

You must also use the section number 75.308. State in body 
of notice the circumstances: Jn other words management was aware < 
condition and took appropriate action by withdrawing miners and 
pulling the power. 

There will be no penalty assessed if operator does what he 
is supposed to do. 


Paul 



on and I.abor, House of 
. 58-59 (L970). 

law a ,L.5/» coneeutratIon 


the inspector found that 
e the? condition, 2 / had b 
00 feet to the power cent 
ssnry and improper. 3/ A 
led that the withdrawn] o 
ry withdrawal) does not a 
Eisuaneo of an imminent da 
order is to insure the in 
condition of imminent dan 
v. Sec_r rotary, 1 I’MSHRC 14 
•_i 2 lliMA "128, 1.3f> (1973) 
npr.1V v. Interior Board o 


/ The methane buildup was the result of cutting in 
n the corner of the A Kntry of the 'll) Off 3 North S 
nown as a "hot" section. While the area was apparo 
usted and the section deenergized, the condition wo 
lnssed as highly explosive inasmuch as Lho buildup 
ime after the withdrawal order issued. The record 
ssued at 1140 but was not abated unti.J 1310, an hou 
he record docs not show when the feeder was first d 
fter it was discovered, the section was not dangere 
ion of 5% is, of course, extremely explosive. It i 
he inspector was so unconcerned that he failed to r 
o monitor the situation. 

/ lor this proposition, the operator relied on a d 
oltz. Secretary v. C_.r . & I. Ste el Corporation, 3 
udge Bolt?, later recognized his decision rested on 
f the precedents. C. F. & I Steel Corporation v. Se 
819 (1981). -- 














This brings us to the challenge to the 104(a) violation charged. 
The authorities arc clear that a 1.5'' accumulation of methane standing 
alone docs not constitute a violation of 75.308. Uj Easter n Associa tev 
C oal Corp ., 1 IBMA 233, 237 (1972); Mid-Co ntinent Coal and Coke Comp niv 
1 IBMA 250, 253 (1972). 

The inspector found mining operations had ceased, the area de¬ 
energized and an effort made to remedy the situation. Despite these 
efforts the concentration was still at 1.72 when discovered by the 
inspector. It took another hour and a half to bring the condition 
within the acceptable limit of V'. This indicates it may have worsens 
before it was controlled. Counsel for l lie Secretary expressed some 
reservations about the level ami of foetfveness of the effort to abate 
and the diligence with which precautions wore being pursued since the 
section had not been dangered off. 5/ Based on representations made b; 
the inspector, however, counsel for the Secretary was compelled to 
concede he had insufficient evidence to prove the operator had failed 
take the necessary action to abate as specified in 75.308. Compare, 
Mid-Conti n ent Coal and Coke Company , supra . For these reasons, I find 
the motion for summary decision as to the fact of violation must be 
granted. 


4/ I believe a more precise reading of the law would show that while . 
1 % concentration is not a violation an operator's failure to control ai 
dissipate the concentration before it readies 1.52 warrants a finding < 
violation. A close reading of all of the provisions relating to the 
control of methane discloses that whenever a concentration of .252 to 
.52 is observed safe mining practice dictates immediate action be taken 
to monitor the situation closely and to adjust the ventilation system ; 
as to keep the concentration from ever reaching 1.52. 

5/ Counsel for the Secretary and the trial judge wore shocked to loan 
that the inspector, who had eleven years of experience, did not believe 
any danger existed as he did not know that a methane accumulation of 
1.52 is per se an imminent danger. Prior to this case, the inspector 
and apparently other inspectors in the Vincennes District, believed lha 
as long as the miners were withdrawn from the face and the section 
deenergized there was no danger and no violation. Tt is understood Lhn 
as a result of these disclosures the Assistant Secretary for Mine HeaJ L 
and Safety will take appropriate action to correct this deficiency in 
the inspectors’ training. 








November 8, 1982 


ENERGY COAL CORPORATION, 

Contestant 

v. 

SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Rc sponden t 


Notices of Contest 

Docket No. NEVA 82-371- 
Citation No. 10713.16; 5 

Docket No. NEVA 82-372- 
Citation No. 1071318; - 

Docket No. WEVA 82-373- 
Citation No. 1071319; - 

Docket No. WEVA 82-374- 
Citation No. 1071321; ! 

Docket No. WEVA 82-375- 
Citation No. 1071329; 

No. 14 Mine 


ORDER OF DISMISSAL 

On August 20, 1982, Energy Coal Corporation filed a 
"Notice of Appeal And/Or Request For A Hearing" with resp< 
to the above-capti.oncd citations. The Notice of Appeal 
which has been given the designated docket numbers indica 
that the operator had had a conference with the MSHA Dist: 
Manager and that no penalty proposals had then been issue* 
The Notice stated that it was being filed to preserve the 
record and in order to notify MSHA of the intention to 
contest the proposed violations and/or the proposed 
penalties. 

On September 20, 1982, the Solicitor filed a motion ■ 
dismiss the notices of contest for untimely filing. The 
Secretary's motion explained that the citations were 
received by the operator from May 19 , 1982 to May 27, 19 8; 
The Solicitor cited section 105(d) of the Act which provi< 
that a notice of contest to a citation be filed within 
30 days of its receipt. Based thereon the Solicitor argu« 
that since the notices of contest were not contested unti! 



r If 1982, the operator filed a response 
s motion to dismiss alleging that it had 
of its July 21, 1982 safety and health co 
in v/h.ich to contest the citations at issu 

itor • s motion to dismiss must be granted. 

of the Act is clear in directing that an 
st issuance of a citation within 30 days 
receipt. 29 CFR 2700.20. Island Creek 
1 FMSHRC 989 (August 3, 1979) affirming 
nuary 30, 1979) reported at 1 MSHC 2143-2 
, the operator waited for periods ranging 
before mailing the notices of contest. M 
n given for the long delay. Even if I ac 
allegation that on July 21, 1982 the con 
that the 30 days ran from the date of th< 
e notices could not be accepted as timely 
r appealing the notices had long since ru 
y event, the conference officer could not 
uirements of the Act and regulations. 

s thist. the operator may be confusing an a 
of the citations with an appeal from prop' 
ments . The penalty aspects are still ope 
period does not begin to run until MSHA h 
enalty. 29 CFR 2700.26. From the materi. 
ppears that penalties have not yet been 
hese citations. Therefore, it is too ear 
or to request a hearing regarding penalti 






william u. francis, i,sq., trancis, Kazoe ana rrancis 
111 East Court Street, P.O. Box 700, Prestonsburg, 

KY 41653 

David E. Street, Esq. , Office of the Solicitor, U. S 
Department of Labor, Rm. 14 4 80-Gateway Building, 

3535 Market Street, Philadelphia, PA 19104 



-) 

TARY OF LABOR, MIKE SAFETY AND ) CIVIL PENALTY PROCEEDING 
H ADMINISTRATION (MSHA), ) 

) DOCKET NO. WEST 80-425-M 

pe t itioner, ) 

v ) MINE: White Marble 

) 

ANDSCAPING & SUPPLY COMPANY, ) 

) 

Re s pondent. ) 
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DECISION 

The Secretary of Labor, on behalf of the Federal Mine Safety and 
h Administration , (MSUA), charges respondent with violating three 
y regulations adopted under the authority of the Federal Mine Saf 
ealth Act, 30 U . S . C. 801 et_ seq . 

After notice to the parties a hearing on the merits was held in 
ix, Arizona on August 31, 1982. Respondent, who was represented 
el, did not appear at the hearing. 

JURISDICTION 

At the request of petitioner the Judge took official notice of th 
icm of Sun Land ao aping and Supply Company , 2 FMSHRC 975 (1980). 

The foregoing case adjudicated that respondent at this location w 
ct to the Federa I Mine Safety and Health Act. On the basis of su 
ial notice and with the evidence in this case showing the mine wa 
tion at the time of the inspection respondent is held to be subje 
ct. 


This citation alleges a violation of Title 30, Code of Fed* 
Regulations Section 50.40(b), which provides as follows: 

(b) Each operstor shall maintain a copy of each 
report submitted under § 50.30at the mine office 
closest to the mine for five years after submission. 
Upon request by the Mining Enforcement and Safety 
Administration, an operator shall make a copy of any 
report submitted under § 50.20 or 50.30 available 
to MESA for inspection or copying. 

The evidence shows that respondent did not have the quarte 
form (Tr. 6). 

This citation should be affirmed. 

CITATION 383498 

This citation alleges a violation of Title 30, Code of Fed 
Regulations, Section 55.15-1 which provides as follows: 

§ 55.15 Personal protection 

55.15-1 Mandatory. Adequate first-sid materials, 
including stretchers and blankets, shall be provided 
at places convenient to all working areas. Water or 
neutralizing agents shall be availsble where corrosiv 
chemicals or other harmful substances are stored, 
handled or used. 

The evidence shows the facility did not have stretchers an 
(Tr. 6). 

This citation should be affirmed. 

CITATION 383500 

This citation alleges a violation of Title 30, Code of Fedi 
Regulations, Section 65.13-21 which provides ss follows: 

55.13-21 Mandatory. Except where automatic shutoff 
valves are used, safety chains or other suitable lock: 
devices shall be used at connections to machines of h: 
pressure hose lines of 3/4 inch inside diameter or lai 
snd between high-pressure hose lines of 3/4 inch insic 
diameter or larger, whore a connection failure would 
create a hazard. 


prior history of 18 violations (Tr. 4), Statutory good faith is nol 
appropriate here since the violations were not abated by affirmativ* 
(Tr. 4-5). Ono of the violations in the prior case involving this 
.respondent wa3 a violation of 30 C.F.R. § 55.13-21 in that the hose 
coupling did not have a safety chain, Sun Landscaping , 2 FMSHRC at ! 

Considering all of the statutory criteria 1 deem that the propc 
civil penalties are appropriate. 

Based on the foregoing findings of fact and conclusions of law 
the following: 

ORDER 


1. 

Citation 

383496 

and 

the 

proposed 

penalty 

of 

$40 

are 

af firm* 

2. 

Citation 

383498 

and 

the 

proposed 

penalty 

of 

$72 

are 

af firm* 

3. 

Citation 

383500 

and 

the 

proposed 

penalty 

o f 

$72 

are 

affirm* 

4. 

Respondent is ordered tc 

> pay 'the 

amount i 

of $184 

within 30 < 


the date of this order. 


Distribution: 

Marshall P. Salzman, Esq,, Office of the Solicitor 
United States Department of Labor, 11071 Federal Ruilding 
450 Golden Gate Avenue, San Francisco, Californio 94102 

W.T. Elsing, Esq., 34 W. Monroe Street, Suite 202 
Phoenix, Arizona 85003 
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Before: Judge Moore 

The citation in this case resulted from an accident caused b 
premature explosion in which a miner was aeverely injured. While 
injured miner takes sole responsibility for the fact that he was 
and admits that he was taking short cuts not allowed by managomen 
is MSHA's position that that fact does not subtract from the oper 
guilt in this matter. In fact, MS HA seeks a penalty In excess of 
recommended by the assessment office on the theory that the emnlo 
of a bonus system for miners increases the negligence factor. Th 
argument is that an incentive plan or bonus system encourages min 
push production at the expense of safety. 

Terminology is important in this case. Ignitor cord is an e 
ignited cord which burns with a hot external flame at a certain s 
A slow burning cord would burn at the rate of twenty seconds per 
and a fast burning cord would burn at 5 seconds per foot. The co 
marked off at 1 foot intervals so if you know the burning rate it 
easy to assemble a series of explosions that will go off as desir 
In a normal connection, the ignitor cord is passed under the lip 
thermalite connector sometimes referred to as a spitter and the 1 
therroalite connector is crimped down with the thumb. The thermal 
connector is a small metal capsule which is a type of fuse lighte 
end not connected to the ignitor cord is crimped around the fuse . 
fuse itself is a wax and string covered powder stream that in thl 
case burned at a rate of forty-five seconds per foot. The other 
the fuse sets off the blasting cap which in turn sets off the pri 
then the main body of the dynamite and prell explosion. "Prell" 
trade nam for ANFO which ands f r mm i m it e an fn I ni. 



oot. n The accident report (petitioner's exhibit 7) states 
nt fuse ignitors and caps were used and when tested burned at 45 
ids per foot." A fuse lighter (the type used at this mine), a 
er, and a thermalite connector are all the same tiling. They are 
lie devices with n diameter sufficient for a safety fuse to be 
ted and very much resemble a blasting cap. The length is about 
i 1-1/2" and there is no burning rate in the normal sense of the 
1/ involved. A blasting cap does not have a burning rate, in the 
ical sense of the word, since i.t explodes. Whatever the accident 
•t and the special assessment writers were talking about it was 
ipitters or blasting caps. It must have been either safety fuse 
;nitor cords. Sometimes the inspector, Mr. Deason, used the term 
;ter cord" when he meant ignitor cord. I do not believe, however, 
the i.nspector said that ignitor cord was the same thing as a 
er as indicated on page 117 of the transcript. In his testimony 
irning overdrilling however, he did seem to confuse ignitor cord 
;afety fuse. At times he seemed to think that the ignitor cord was 
.ng back down in the drill hole toward the detonator. It is the 
(safety fuse) that burns back in the hole. 

The company is charged with 2 violations in connection with this 
lent. One of the citations alleges a' violation of 30 C.P.R. 57.6-90 
i states: 

"persons who use or handle explosives or detonators shall 
be experienced men who understand the hazards involved...." 

In connection with this standard it is charged that Mr. Tate did not 
•stand the hazards involved. The other citation alleges a violation 
) C.F.R. 57.6-116 which states: 

"fuse shall be ignited with hot wire lighters, lead 
spitters, ignitor cord, or other devices designed 
for that purpose. Carbide lights shall not be used 
to light fuses." 


’echnically even explosions have a propagation rate but it is not 
m the scale involved here. None of the items involved in this case 
lave a burning rate of 4.5 seconds per foot and only the safety 
:use has a burning rate of 45 seconds per foot. 


opinion that the lighting of the spitters with a propane torch is 
prohibited by 57.6-116, l am of the opinion that it is not. The 
regulation says that you can not light the fuse except with certain 
devices, and Mr. Tate in this case lit the fuse with a spitter. Usin$ 
a propane torch to light the spitter may violate company policy but it 
does not violate the regulation. Every fuse had a blasting cap on one 
end and a spitter on the other. (Tr. 139-140). If he had used his 
torch to light the fuse directly, it would have been a violation. But 
he did not do that. Citation No. 576778 is Vacated. 

As to the remaining charge, that Mr. Tate did not fully understai 
the hazards involved, there are two items that must be considered. Th< 
first Involves the allegation, made for the first time at the trial, i 
it was an unsafe practice to overdrill, that is, drill too many holes 
in the face area. The inspector testified that the area had been ove 
drilled and that ti ls created a hazard in that certain holes may not 
fire and may end up in the tnuckpile. Mr. Tate had been questioned ah 
the overdrilling and did not think it was a hazard. Since this parti 
so-called hazardous practice was not mentioned in the citation, the a 
report, or the special assessment, but only for the first t-me at the 
trial, 1 doubt that anyone gave it serious consideration until just 
before the trial. I am going to disregard the charge. Moreover the 
standard requires that the miner understand the hazards. It does not 
require that he agree with an inspector as to what the hazards are. 

The second item involves the practice of wrapping the ignitor co 
around the spitter once before crimping the rim of the spitter down oi 
the cord. The inspector did not convince me chat this practice would 
lead to the failure of the round to fire and there was other testimon 1 
including that of Mr. Tate that it was an acceptable method of attach: 
ignitor cord to a spitter. Like the prior matter, this was not month 
in the citations, in Lhe accident report, or in the narrative findings 
for a special assessment. It is not fair to raise such a charge for 
the first time at a trial but, as stated, the inspector's testimony 
regarding this practice was unconvincing in any event. 

The are two versions of what actually went on at the accident sit 
just before the premature explosion. One version is supplied by the 
victim himself and the other version is supplied by the inspector who 
examined the site after the accident and interviewed the victim. I 
think it fairly obvious that the victim had not recovered from the 
explosion effects at the time of his interview with the inspector. 


n chc face and abouc twenty in the rib right next to it. I thought he 
it all of the spitters with a butane torch and had his safety test 
use on the ground at his feet. The safety test fuse was merely a fuse 
f the same length as the others that he lit so that he could observe 
t burning and see how much time he had left before his rounds would go 
ff. If he lit the safety fuse first and if it burned at the proper 
ate it should complete its burning before any of the fuses that he lit 
ith the torch and spitter would ignite and explode the detonator caps, 
rom the inspector's testimony it turns out that the so-called slab 
ound was thirty or fifty feet away from the face round and was not in 
direct line. In other words the entry after the slab area turned 
lightly to the right. The inspector says that Mr. Tate told him he 
ire cl up the face area correct],y with spitter and ignitor cord and was 
sing his torch to light the spitters in the slab area when the face 
xplosions went off. But regardless of which version actually occurred, 
r. Tate was well aware of the hazard involved in lighting the spitters 
ith a torch rather than ignitor cord. The hazard involved in lighting 
he spitters with a torch rather than ignitor cord is that you have to 
tand there and light each spitter, whereas if you use ignitor cord you 
ust light it and leave. Using the ignitor cord, as the inspector said 
r. Tate did, to light spitters and then stand there and make sure the 
pitters are properly lighted does not make sense. I do not believe 
e did that. But Mr. Tate did light spitters with his torch, which whil 
ot prohibited, is not as Safe as using ignitor cord. He did' it, 'becaus 
e was in a hurry and trying to get some extra production so that his 
rew would get an incentive bonus. 

The standard states that the blaster should be aware of the 
azards involved and I think it clear that Mr. Tate was aware. He 
eliberately chose to ignore safety precautions. He was however, an 
xperienced blaster and I can not find that he failed to understand the 
azards involved. Citation No: 576779 is vacated and the case is 
ISMISSED. 



/ 


Charles C. Moore, Jr., 
Administrative Law Judge 
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Appearances: J. Montgomery Brown, Esq., Fairmont, West Virgin 

Complainant; 

Jerry Palmer, Esq., Pittsburgh, Pennsylvania fot 
pondeut. 

Before: Judge Melick 

This case is before me upon the Complaint of David Hollis 
105(c)(3) of the Federal Mine Safety and Health Act of 1977 , 3( 
et jsec£. , the “Act, 11 alleging that the Consolidation Coal Compa 
discharged him on September 29, 1980, in violation of section 
Act. 1/ Evidentiary hearings were held on Mr. Hollis's coropla 
town, West Virginia. 


Motion to Dismiss 

At hearing, Consol renewed, in a Motion to Dismiss (and M 
nary Decision), its argument mode in prior motions that Corapl, 


1/ Section 105(c)(1) provides in part as follows: 

"No person shall discharge * * * or cause to be dischargei 
interfere with the exercise of the statutory rights of any mini 
any coal or other mine subject to this act because such miner : 
filed or made a complaint under or related to this act, includ 
notifying the operator or the operator's agent, or the reptesei 
at the coal or other mine of on alleged danger or safety or he* 
in a coal or other mine * * * or because such miner * * * has ; 
caused to be instituted any proceeding under or related to this 
because of the exercise by such miner * * * on behalf of himse! 
of any statutory right afforded by this act." 



l c Lei l y . Liicitj xa uu u ih puic in Lins case l na l me L.(Jmp 1 a1nan L , 1. 

lis, was discharged by Consol on September 29, 1980, but did not file 
plaint of discriminatory discharge with the Secretary of Labor, Feder 
Safety and Health Administration (MSHA) until April 7, 1981, more tlu 
months later. 

In UHWA v. Consolidation Coal Co ., 1 KMSHRC 1300 (1979) the Comn 
examined the legislative intent underlying the statutory time periods 
lislied for filing discrimination complaints: 

In explaining section 105(c)(2)'s requirement that a dis¬ 
crimination complaint be brought within 60 days of the alleged 
Act, the Senate Committee (Committee on Human Resources, Subcom¬ 
mittee on Labor] stated: 

The bill provides that a miner may, within 
60 days after a violation occurs, file a complaint 
with the Secretary. While this time limit is 
necessary to avoid stale claims being brought, it 
should not be construed strictly where the filing 
of a complaint is delayed under justifiable circum¬ 
stances. Circumstances which could warrant the 
extension of the time limit would include n case 
where the miner within the 60 day period, brings 
the complaint to the attention of another agency 
or to his employer, or the miner fails to meet 
the time limit because he is misled as to or mis¬ 
understands his rights under the act. (Report 
No. 95-181, 95th Congress, 2nd Session at page 624 
(1978)]. 

The Senate Committee also expressed a similar view as to 
the 30 day period provided for in section 105(c)(3) in which 
a miner can file a discrimination complaint on his own behalf 
if the Secretary determines that no violation has occurred: 

(A] As mentioned above in connection with 


27 Judge John Cook, to whom this case was initially assigned, had t 
Consol's Motion to Oismiss as a Motion for Summary Oecision under Con 
Rule 64, 29 CFR § 2700.64, and denied the Motion for the reason that 
solved issues of material fact then existed. I am now ruling on the 
to Dismiss in light of the additional evidence presented at hearing e 
of my determinations of credibility. 


Thus, it is clear that Congress intended that the tin 
for filing discrimination complaints under the 1977 Act ca 
extended in appropriate circumstances. 

The specific issue to be decided, then, is whether appropt 
cumstances exist in this case that would justify an extension ( 
deadlines set forth in sections 105(c)(2) and (3). The operate 
party and proponent of the statutory limitation periods carrie! 
establishing that the Complainant is barred by those provision* 
556(d); Raymond v. Ell Lilly & Co ., 412 F. Supp. 1392, at p. V 

Mr. Hollis explained in his initial complaint to MSHA the 
late filing: 

First of all, the reason that t did not file under t 
Act was just plain ignorance of the Act. 1 was basically 
total confusion during my whole discharge proceedings, N 
informed myself [sic] of any rights 1 may have used after 
discharge. Union representatives urged myself [sic] to 1 
the five-day arbitration hearing and once the verdict was 
Discharge was upheld by arbitrator (P. Selby). 1 was toi 
the union local indirectly,and by District Vice-Pres. Cat 
Rogers they were not obligated to do anything else for mt 
was appointed to the chairmanship of the safety comm, aft 
Robert Moore's resignation during the Four States [Mine] 
charges and I had never been on the safety comm, and neve 
tended a safety comm, training class to have direct knowl 
of safety act . 

After my discharge, I filed with the Human Rights Co 
state funded organization, and the National Labor Review 
[sicl. I filed with H.R.C, (October 15, 1980) against Co 
Local and District (Local 4043 and District 31) for discr 
tion and unfair representation. It has been over six mor 
since filing with West Virginia H.R.C. and still no fact 
meeting or investigation. I felt it was solely my obliga 
as the complaintee to be able to verify my charges agains 
respondents. I felt I knew what had taken place, resulti 
my discharge; but the problem was verifying the reasoning 
my discharge and what each accused party had done to abus 
deny my rights under the Health and Safety act. 

Subsequently, in his deposition, Hollis alleged that he f 
aware of his right to file a discrimination complaint under th 
Safety and Health Act only a few days before he actually filed 


is clear chat, because of the position held by Hollis as Chairman of t 
e Safecy Committee, he certainly should have known of his rights under 
Co file complaints of unlawful discharge and discrimination with MSHA 
eed, it is not disputed thac he had been an active, if not militant, c 
of the Safety Committee since his appointment by the local union in A 
D, and that in that capacity he frequently met with state and Federal 
sty officials. He had access to copies of the Federal law and Hollis 
f asserts that he "knew the law" and had more knowledge of the Federal 
sty law than any other member of the Safety Committee. Moreover, the 
sor chairman of the Safety Committee, Edward Pugh, acknowledged that i 
of the duties of that position to advise miners of their rights under 

105(c) of the Act. The fact that Hollis has also achieved a high le 
education, having completed two years of college, also reflects on his 
ity to have understood and waived his rights. 

However, even if Hollis did not, even in his capacity as Chairman of 
ety Committee, know of his section 105(c) rights, he nevertheless was 
arly advised of those rights in the decision of Arbitrator Paul Selby, 
t decision, issued October 20, 1980, Arbitrator Selby specifically inf 
Hollis that "(i]n both the Mine Health and Safety Act and the Nationa 
or Relations Act, there are prohibitions against an employer taking di 
ary action against an employee for making charges or filing claims und 
particular legislation." (Operator's Exhibit No. 15 at p.37). 

In light of the foregoing, I do not find the Complainant’s claimed i 
ce of his rights under the Act to be credible. It may reasonably be i 
red that he did not file timely under the Act because the Arbitrator h 
eady specifically rejected his claims that he had been fired fo:: activ 
tected by the Act. In a well-reasoned and thorough decision, the Arbi 
had found "no evidence in the record that this discharge action was t 
any time reference to, or was caused by, any activity of the Grievant 
] with respect to any grievances, or any of the demands for inspection 
er § 103(g) of the Mine Health and Safety Act * * *" (Operator's Exhit 
15 at p. 37). Hollis admitted that after the Arbitrator's decision, 
ught his best case was with the West Virginia Human Rights Commission, 
rging discrimination against a racial minority. It appears from Holli 
tial complaint to MSHA that he changed his mind and decided to file ur 
Act only after more than 6 months had elapsed and the state Human Ri£ 
mission had not even begun its investigation. 

Under all the circumstances, I conclude that Mr. Hollis did indeed l< 
bin 60 days of the alleged unlawful discharge, of his right to file a 
int under section 105(c) of the Act but consciously chose not to file 
omplaint until more than 5 months after he knew that such a right exis 
o not find in this case any justification to extend the filing time, t 
ly, Consol's Motion to Dismiss is granted and this case is Dismissed. 


105(c)(1) of the Act may be proven by a preponderance of tl 
that the miner has engaged in an activity protected by that 
the discharge of him was motivated in any part by that prol 
Sec retary ex rel David Pasula , v. Consolidated Coal Co *, 2 
Rev'd. on other grounds, Consolidated Coal Co . v. Secretary 
(3rd Cir. 1981). In this case, it is not disputed that Mr.I 
in protected activities. Indeed, the parties have stipulate 

During the period, April 1980 through September J 
the date of his discharge; that the safety committee f 
the operator approximately 30 safety complaints; all c 
eventually were examined or read or seen by Mr. Josepl 
[mine superintendent] at some point in time; and that 
was aware at all times that Mr. Hollis was a member ol 
man of the safety committee during that period, when t 
complaints were filed. 

Consol specifically concedes in its brief that Hollis 
in safety related activities during his tenure on the Safet 
Osage No. 3 Mine (Operator’s Brief p. 27). 

The second element of a prima facie case is a showing 
action was motivated in any part by the protected activity, 
herein alleges the following circumstantial evidence to she 
intent: knowledge by management of his protected activities 
those protected activities, and disparate treatment of him. 
ex rel Johnny Chacon v. Phelps Dodge Corp ., 3 KMSI1RC 2508 ( 

At the time of his discharge on September 29, 1980, Mi 
employed by Consol for more than eight years. He had varic 
the mines as a buggy operator, loading machine operator, g< 
and lastly, as a wireman. In April 1980, Hollis was appoir 
local to serve as chairman of the Safety Committee at the ( 
Hollis claims in this case that it is because of his activl 
Committee that he was singled out for discharge. In this i 
puted that during the period April 1980 through September j 
Committee filed with the operator approximately 30 safety < 
further undisputed that all of these complaints were at son 
seen by mine superintendent Joseph Pride. In particular, I 
complaints written by him under section 103(g) of the Act c 
as chairman of the Safety Committee. V While ordinarily t 


3/ Complaints under section 103(g) of the Act may be made 
tive of miners or a miner directly to MSllA and MS1IA must tl 
inspection pursuant to those corapLaints. 


Know law ana cuiiLictUL eiuu wneu you luiiic uul — wucni yuu i 
out the mine or you come to the mine, that you -- like, ; 
may catch me in the hallway and you embarrass me in fron 
the other union — union and company people. And he sai< 
that's what you got to tone down. He said, now, I don't 
mind you going into your act, you know, your aggressiven 
and stuff, but wink, at me, let me know you don’t mean it 
I asked him specifically, is that what goes on with the 
other people in the committees? They — before me, you 1 
I said, I asked him specifically, is that the way people 
on the committee, as I’m on now or the people before me? 
he said, well, we had arrangements that, you know, in fr< 
of the men we acted like we didn't like one another, but 
behind closed doors was another — was another thing. 

Hollis alleges that he breached this ’'agreement" by subsi 
"aggressive" again and by writing a personal safety grievance 
against assistant mine foreman McNair. Within this framework 
ever, I certainly cannot conclude that there was any "agreeme 
place. The description of the alleged "agreement" is so ambi; 
ficult to discern how its terms may have been breached by Hoi 
the "agreement" seems essentially to call only Cor civility bi 
In any case, it is impossible ,to draw any reasonable inferenc 
dent Pride would, as a result of any breach of that agreement 
harbored anti-safety animus toward Hollis. 4./ 

Thus, while Hollis and Pride no doubt disliked each othe 
get along, many reasons for this attitude and relationship ex 
not related to any activity protected by section 105(c)(1) of 
there is also evidence to show that part of the poor relation 
men may have been the result of Hollis's safety complaints, tl 
cient evidence that a causal connection existed between that 
of their relationship and Hollis's discharge. 

As other evidence of alleged unlawful motivation, howeve 
ant charges that the reason given by Consol for his discharge 
was merely a pretext and that no one who had previously engag 
at the Osage No. 3 mine had ever been discharged. This preci 
was thoroughly addressed by the Arbitrator. (Operator's Exhi 
Considering the criteria set forth in Pasula (2 FMSHRC at p.2 
Alexander v. Gardner-Denver Company , 415 U.S. 36 (1974), 1 ao 


4/ To the extent that Hollis believes he breached an agreem 
management, that, of course, reflects negatively on his own c 


cement with Arbitrator Selby's considered analysis and conclusions on t 
ne. 

The credible evidence in this regard clearly demonstrates that the Cc 
well as all mine employees had been informed, and it was well recognize 
t fighting was a dischargeable offense. The evidence further shows the: 
a raucous Christmas party in December 1979, the local union demanded f 
er intend ont Pride stricter enforcement of the disciplinary rules agair 
ng other things, fighting,. The credible evidence further shows that si 
roafter, and no later than February 1980, a largo hulietin was posted c 
e bulletin board restating the rules against fighting. 

The facts as reviewed by Arbitrator Selby surrounding the fight at i< 
as follows: 

Turning to the events shown in the record to have led to 
the discharge and grievance under consideration, as background, 
the record shows that at the hottom of the shaft through which 
the cage runs, where the cage opens at the bottom for entry and 
exit, a room, separate from the other structures in the mine 
proper, has been constructed which is equipped as a waiting room. 

It is to he inferred from the testimony that the cage is oper¬ 
ated olectrica 1. Ly in response two signal, buttons in the same 
fashion as other passenger elevators operate. The waiting room 
was generally described by the witnesses to be some 50 feet 
long. The cage, its doors and shaft enclosure, along with the 
button signal panel, apparently constitutes the major portion 
of the wall of the waiting room at that end. At the opposite 
end of the room, there is a revolving door opening out .into 
the mine, and that apparently constitutes the major portion of 
that wall. The two side walls are equipped with benches on 


Under the Fnsuln and G ardnor-Dcnver decisions, the arbitral findings n 
itled to great weight where, ns here, full consideration was given by t 
litrator to the employee's statutory rights; the issue before the Commit 
n Judge is solely one of fact; the issue was specifically addressed by 
ties before the arbitrator; and the issue was decided by the arbitratoi 
the basis of what certainly appears to have been an adequate record. ! 
erve, In addition, that Franklin Cleckley, a professor of law at the Ih 
sity of West Virginia Law School, and a practicing attorney with whom l 
lis consulted regarding his discharge, conceded that he indeed respectc 
.1 Selby as an arbitrator In the coal industry. Mr. Selby's special cor 
ence in the field is further recognized by the fact that he had been 
ected by both the coal operators and the union to be the Chief Umpire i 
: previous contract and the fact that lie was also appointed to the facu. 
the University of West Virginia Law School apparently as a specialist : 
: field of labor law. 


The record also shows, as further background to the 
events in this case, that prior to Friday, September 26, 

1980, there had boon some difficulty between management and 
the employees, at least those on the afternoon - the A:00 p.m 
to midnight - shift so far as this record shows, concerning 
the time at which the employees coming off the shift should 
"cage" to the surface. Cutting through much of the details 
of the dispute, management sought to assure that the employee 
would not cage out until 16 minutes to the hour. A number of 
employees had been caging out as early as 11:15 p.m. and col¬ 
lecting pay until the 12:00 midnight time for the end of the 
shift. To stop this practice, the Employer had docked tHe 
pay of employees to reflect their early caging from the bot¬ 
tom. This had caused some protest, but according to the 
record, apparently was not altogether effective. A meeting 
between management and the Mine Committee did not resolve 
the matter of the acceptable time for caging out, and in 
the meeting, management announced that it would be taking 
steps to issue disciplinary slips (apparently, from the 
reaction expressed, a part of the progressive discipline 
policy to remedy "unsatisfactory work'*) for caging out early. 

At any rate, one oil, the first such "slips" issued 
after that meeting was issued to the Grievant [Complainant 
Mollis in this easel for his caging out earlier than 5 
minutes until the hour. On the grievance filed over the 
issuance of that slip, a series of meetings was had with 
mine supervision and higher supervision. As a result of 
those meetings, it was agreed that henceforth no one 
would "cage out" until 20 minutes until the hour and an 
agreed procedure for enforcement of the agreed caging time 
was worked out. That is, on the first offense thereafter, 
the offending employee would be "talked to" by the Superin¬ 
tendent. On the next and subsequent offenses, a further 
series of progressively more serious forms of discipline 
would bo assessed. And, as a particular and specific part 
of the agreement, it was agreed that the matter would be 
handled as a disciplinary matter and there would be no 
further docking of pay as a remedy. Importantly, a part 
of the agreement on the policy and in settlement of the 
grievance on the Grievant's slip, that slip was removed 
and expunged. It is to be inferred from the testimony 
that all of this had just occurred shortly before Sep¬ 
tember 26, 1980. 

Then, on the night of September 26, 1980, toward the 
end of the afternoon shift, as the Grievant testified, the 



ny of both together on the timing). As the Grievant 
rough the revolving door into the waiting room, ho 
employees going onto the cage and on up to the 
hortly after, members of a "dead-head" crew, which 
d Ralph Hicks, William Coburn, and two ladies, came 
sat on one of the benches at about the middle of 
m. In the short period following, a number of per- 
gan to gather in the waiting room up to number 
in estimates by witnesses from 15 to 30 or so. 

en, according to the testimony, Mr. Hicks said, 
go up at 11:25." At this Grievant raised up from 
ting position, saying that the agreement was to stay 
bottom until 11:40, and that Hicks, as a Committee- 
ght to aid in observing the agreement. With that, 
t got up from the bench and walked over and leaned 
the cage door. At the same time, since Grievant 
carry a watch, he asked another employee, David 
e, who was sitting on the bench next to the cage 
d the button device used to signal for the cage, 
e it was, and was told: "11:23." 

short while later,' estimated by the Grievant to be 
three minutes, William Coburn got up from the bench 
e was seated, moved toward the cage, saying, "let's 
d asking Mr. Mollisee to push the button for the 
At this point, an altercation between the Grievant 
Coburn ensued, which altercation, its nature, 
and course of events, is the subject of controverted 
ny, and, eventually, the basis on which this case 


lliam Coburn, subpoenaed as an Employer witness, 
that he came to the waiting room around 11:15 p.m. 
s crew and sat down with them on the bench. Other 
es came in and he estimated that some 30 had gath- 
Some time around 11:30, he got up, walked to the 
d asked Mr. Mollisee to push the button and Mr. 
e did so. At this, the Grievant told Mr. Coburn 
ot time to go out, and Coburn retorted that Grie- 
s not going to tell him when he could go out or 
. At this remark, he said, the Grievanc started 
him. During this exchange, the cage came dovm 
door opened. At about this time, Grievant hit 
urn on the right side of his face alongside his 
d pushed him onto the cage. Mr. Coburn was dazed 
blow, but did recall that others got on the cage 
Mr. Cottingham restrained the Grievant. 


at Mr. Coburn, grabbing him, one time getting a headlock 
on Mr. Coburn before he was restrained and pulled off. 

On the occasion of one of those rushes, Mr. Coburn threw 
up his hands to protect himself, and his dinner bucket 
which he was holding was knocked from his hands to the 
floor where it was smashed. He also reports that Griev¬ 
ant threw his, the Grievant's hard hat at him, but it 
cuissed. 


When the cage got to the top, Mr. Coburn sought out 
supervisory employees to report the incident and to make 
a complaint. In the course of this, he reported to Kurt 
Zacher, a section foreman; Bill Pride, Shift Foreman; and 
eventually, "Pete" Simpson, the Assistant Superintendent. 
After making his report, Mr. Coburn went on to the bath¬ 
house, took his shower and got dressed, and went to his 
buddy'ls truck to ride home. He reports that after he 
got in the truck, the Grievant came out and tried to get 
Mr. Coburn out of the truck, saying that he would "get 
him". 


Mr. Coburn claimed he got a broken nose in the affray, 
and that he went to the doctor for treatment after the meeting 
on Saturday, the next day. 

On cross-examination, Mr. Coburn denied using abusive 
language toward the Grievant at the bottom, but admits he 
probably used such language in his yelling back and forth at 
the grievant on the cage. He also admitted that lie told the 
Grievant that Grievant couldn't tell him when to leave. 

On the other hand, the Grievant testified that when 
Mr. Coburn moved to tlte cage and remarked, "Let's go," he 
asked Mr. Coburn where he was going. Mr. Coburn replied that 
he was going outside. Grievant explained that it was too 
early and why they must wait until 11:40. At this Mr. Coburn 
said grievant couldn’t tell him when to leave and that Griev¬ 
ant didn’t care anyway. Grievant responded that Mr. Coburn 
was one of those who was always trying to tear down what he 
was working for, and that they - the two - were going to see 
Joe Pride (the Superintendent) tomorrow to get it straightened 
out. To this, Grievant reported, Mr. Coburn made derogatory 

remarks, repeating for the record the alleged words as he 
remembered them. 


go to management. Grievant stated that there is always 
dash" by everyone to get on the cage on the first trip, 
this occasion, there was a lot of shoving in the course 
cVi lie got shoved into Mr. Coburn as the Grievant started 
him to go on the cage and while the two were still hav- 
rds. They made contact with each other and both grabbed 
ther's clothes. Grievant conceded that, under the con- 
s of the verbal exchanges between them, Mr. Coburn thought 
'as an agressive move. When the cage began moving up, the 
on the cage restrained both of them. After both were 
ined, the Grievant told the others on the cage that the 
were going to ruin the policy that he had worked for and 
e was trying to represent the majority of them. Grievant 
s that Mr. Coburn then said that Grievant was an egotis- 
Committeeman, to which the Grievant replied that Mr. 
was no good and was selfish. 

rievant further stated that, by the time the cage got 
top, the confrontation got out of hand and ho probably 
bad example, and probably should have let Mr. Coburn go 
lie reported that ho has had problems with Mr. Coburn 
, and while ho tries to do his job, he knows lie is not 
st popular person. Ho explained that his way of doing 
is to go at it aggressively and go straight to the 
- even to the extent that it might be called emotional, 
roes using rough and harsh language. However, that is 
y most people around the mine who get things done, both 
and supervisors, go about getting things done. In this 
there were no licks thrown and thus there was not a 
While there may have been derogatory language used by 
on, it was nothing out of the ordinary around a mine. 

mploycr witnesses Zaeher and Simpson, both supervisors on 
teruoon shift, reported that Mr. Coburn had come out of 
no and reported to them about the incident. Both reported 
within a short time after he got off the cage, Mr. Coburn 
hem that there had been a fight on the bottom and on the 
nd that Grievant had "pounded on him" in the cage and on 
y up and that he wanted to make a complaint. Both ro- 
that Mr. Coburn was very upset, hands shaking, and lips 
ice trembling as he spoke. Both reported that Mr. Coburn 
scratch on his face in the vicinity of his right cheek 
and his nose was red as if bruised. 

r. Simpson also testified that when he went .into the 
shower room to tell Grievant about the investigative 
g to be hold the next day, Saturday, Grievant had a 


colei nim co leave nun diumz, uwl uc >jj.uu ^ -- 

it right then. 

Other than the grievant anti Mr. Coburn, there were eleven 
witnesses who testified that they had been on the bottom at the 
end of the afternoon shift on September 26, 1980, at the time 
the altercation took place. All were classified employees. 

(The Employer witnesses stated that, in their investigation, 
they determined that no supervisor was present at the bottom 
or on the cage at the time, and that the one who arrived at 
the bottom nearest the time involved, did not arrive until 
after the cage had gone up with the two.) Seven testified in 
the Employer's presentation, having been subpoenaed pursuant 
to the Interim Order entered at the end of the Sunday first 
partial hearing. Of the eleven, seven witnesses (four testi¬ 
fying in the Employer's case and three in the Union case) 
could testify only about what they saw and heard at the bot¬ 
tom while the cage door was open and before doors closed and 
the cage started up. These seven witnesses did not ride up 
in the cage with the Grievant and Mr. Coburn, some because 
they did not attempt to get on for one reason or another; and 
some because they got on but were pushed off or got off when 
they saw what was going on. The other four witnesses, three 
testifying in the Employer case, and the other in the Union 
case, were on the cage during the whole affair. 

None of the eleven witnesses reported seeing any blows 
struck outside the cage. All of them reported that there was 
an exchange of language in argument between Grievant and Mr. 
Coburn about whether Mr. Coburn vas going up and why. Most 
reported the exchange to include profanity derogatory to the 
character, ancestry and sexual practices of the receiver, 
and that both of the men used such words in loud and angry 
tones of voice. 

Of the witnesses who did not ride up in the cage with 
the two, one reported that he didn't see anything because he 
came into Che waiting room just as the cage started up; how¬ 
ever, he did hear angry yelling and a ruckus going on. Another 
of those witnesses, reported only tliac she heard the discussion 
about going up early and saw a "scuffie" before the doors closed. 
None of the witnesses who did not ride up in the cage reported 
or corroboraced that there was a “mud rush" to get on the cage. 

To the contrary, most reported that the Grievant and Mr. Coburn 
got on ahead of the others who did gee on. The other five who 
did not ride up with the two (one testifying in the Union case 
and four in the Employer's case) reported seeing the Grievant 
pushing and grappling Mr. Coburn and Nr. Coburn pushing back. 


Iso Stated they saw a Mr. ho 11 i ngnam roM.i :nu. ng uir 
U and holding him off Mr. Coburn. Two »! those wit- 
reported seeing another employee, a Mr. Mayhew, also 
g the Grievant and restraining along with Mr. Comng- 
hne of the witnesses, who says he knows the Grievant. we I 
ly reluctantly testified because he was nubpoeuned, also 
hat he heard the fir levant say somethin)- to the otiort, 
e )- 0 ; I'll kill him." However, the witness hastened to 
at 3 the words were said in anger and he doesn't believe 
ere meant in the literal, sense that Urn Grievant did 
o kill Mr. Coburn. This witness also reluctantly made, 
ament, in responses t:<> close rpiesl i on i ng,, l hat. ihe only 
between him and t. lie Grievant ovei the i i ve yeais lie lias 
the Grievant is that the Grievam has a fpiiek temper 
nets "badly" to criticism, and l hat was the reason, as 
d Grievant at the Lime, that he wouldn'i support Un¬ 
it for Union office.. 


f the four witnesses who were on the eage as it went, to the 
th Grievant and Mr. Coburn on it, t.hr.-e were subpoenaed (o 
y in the Employer's presentation; tin* other Instil ied in the 
s presentation. Mr. Co t L Ingham, testityiug in the Union's 
tatlon, reported that, in > > t • t t i n > > on I lu- rage, all the 
with the angry exchanj-e of word?, between (irievaut. and Mr. 

going on, because oi t:he press, the Grievant humped into 
burn and Mr. Coburn swung bis burkel , hilt ini; Grievant. 
t. The Grievant grabbed Mr. Coburn on tin- tare, and Mr. 
glum grabhed the Griovanl. and restrained him while others 
Lnod Mr. Coburn. 


he other throe witnesses eonr.r i hut ml various aspect:;: of 
r of view of the events. All testified that, there were 
3 employees on the rage while it. was going up, and, <|urs- 
on cross-examination about the reasonableness of any such 
as they reported given l lie crowded condition on the cage, 
eported that the ca;>c i s rated to carry ,U> persons and is 
enough to hold 40. Thus, they said, even though it may 
een awkward, and certainly dangerous, tin-re was room to 
round. 


ohn Ycllets testified to seeing the Grievant. have a head- 
n Mr. Coburn and seeing Messrs. Gottingham and Mayhew pull 
nt off 1-lr. Coburn. Then, ho reported, the Grievant broke 
rom tlie two holding him and surged after Mr. Coburn again, 
ime, a Mr. Nunez, along with Mr. Cottingham pulled Grievant 
Then, Grievant broke away again and wenL alter Mr. Coburn; 
is time, Messrs. Mayhew and Cottingham pulled him off. In 
urse of all this, Mr. Ycllets reported, the two Look a full 
t ion or two around r 1 1 <■» r *<><■> .>\ • t * • i »*«.: .> > i t nn < ■ i- < r t hi> 


Anthony Nunez reported that while Mr. Co t tiny ham 
the Grievant, he, Nunez> grabbed the Crievant’s arm m 
Grievant to wait until they got to the outside. Mr. i 
thrown off and got shoved against the door, reinjurinj 
(he'd had a prior injury to his back) to the point win 
an accident report on the incident. Mr. Nunez object* 
ing in the report characterizing tVie incident in whicl 
back hurt as a "fight”, saying that was not the langvu 
but what the safety men for the Company had written, 
his testimony in the hearng, while not characterizing 
of the parties involved, he did report as stated here 
testimony. Further in the course of his testimony, M: 
reported that the Grievant "surged at" Mr. Coburn thri 
And, in addition, he saw the Grievant throw his hard 1 
Mr. Coburn. 

Ralph Hicks had made a written statement in the i 
the Employer's investigation. However, he stated, at 
of the hearing, that some of the statements in the wr 
inaccurate and not what he had wanted to say. He exp 
signing the statement by saying that lie had not read 
ment because he did not have his glasses with him at i 
This testimony was controverted by Employer witnesses 
ported that the statement had been read back to him, 1 
signed it, and that several changes had been made, at 
quest, oven to Che extent of adding a further paragmi 
was signed separately in addition to Che main body of 
ment. 


However that may be, in the hearing, Mr. Hicks t> 
that he had seen the Grievant "have Hr. Coburn by the 
that Mr. Coburn had his hands up. He also reported t 
CottIngham and Mayhew "restrained" the Grievant, whili 
"got in front of" Hr. Coburn. Mr. Hicks also reportO' 
the Grievant pick up a bell wrench which was taken aw. 
although the witness said he did not see the Grievant 
use or swing the wrench (OporaCor’s Exhibit No. 15, p 

Arbitrator Selby also thoroughly analyzed the claim t 
previously engaged in fighting but were not discharged. 

Turning now to the matters involving the content 
the Union that the discharge of the Grievant in this ■ 
discriminacory, the factual thrust of the claim and t 
mony elicited to support it was that the Employer has 
to this incident, asserted discipline to enforce its 
chat this is the first time anyone can recall that an 
has been disciplined for a broach of the Rules. 


n classified and supervisory employees. Upon such recoi¬ 
ls, further questions were risked for the details of time, 
and whether any discipline was assessed. 'Hie recollec- 
,>ere of incidents of breaches of the rules against drink¬ 
ambling, horseplay, end a few fights. All the witnesses 
that they could not recall any employee, classified or 
sory, who had been disciplined for the breaches. 

f the cloven witnesses called in the Union's case, four 
ailed, including the Crievant, to testily to the events 
cage, September 26. Mr. Hicks was also called as a wit- 
i the Union case, but his testimony at this point was 
ad to facts involving the enforcement of the Rules rather 
■\e facts of the incident in question. The point, however, 

: with all of its witnesses, the Union also sought to eli- 
stimony concerning the laxity of enforcement of the Rules 
:o this case. And, again, the thrust was directed at re¬ 
incidents of breaches of the Rules against drinking, gamb- 
aorscplay and fighting. Another aspect of the point Is 
3 s is the case in any situation where the object is to 
Lsh a course of conduct, It was relevant to that matter 
sent a substantial number of incidents along with a sub- 
il number of detaiLs. In this case, the testimony pro.- 
3 larger number of such Incidents, and a recital of them 
summary would produce an extromeiy long piece of writing 
longer than is already imposed here. 

ie incidents related included a great number of incidents 
seplay in which both classified and supervisory employees 
2 d. They also included incidents of drinking and gambling, 
Dtable ones involving Christmas parties at the mine which 
:o have been a tradition at this mine. There were also 
its of fights. All of the Incidents were claimed to have 
Lthout discipline being imposed upon the participants. For 
2 S of relevance and materiality, however, it has to be noted 
ie great majority of incidents reported were stated in gen¬ 
es in terms of: "great deal of horseplay goes on all the 
"a great deal of gambling and drinking goes on all the time 
mine"; and "there have been a number of fights which manage- 
d nothing about". In a great number of those instances 
lme and details were provided, relevance and materiality 
issues in this case were attenuated by reason of time and 
of the claimed offenses. 


lat is, many of those incidents on which detail of time and 
ng was given were reports of breaches of rules against 
ig, gambling and horseplay. The record shows that, al- 
prohibiting such activities and making breaches thereof 


liable Co, or do cause personal injury. Only fighting is i 
specifically a dischargeable. offense by the Rules, and it 
assertion of discharge discipline for fighting which is t 1 
ject of this case. Thus, while the various illustrations i 
tend to show a laxity in enforenent of other rules, unlosj 
they arc related to the more serious offense of fighting, 
showing of personal injury caused by the other offenses, j 
illustrations do not demonstrate laxity in enforcement of 
Rule against fighting and tin; failure to discharge for bn 
of that Rule. 

Further on the natter of relevance and matotal ia1ity 
various illustrations, the lining of the incidents contril 
such judgments. Hie record shows that since doe Pride ha: 
Superintendent at this mine, there lias been an attempt to 
up" enforcement of clie Rules. That is, after complaint m, 
the Mine Committee, the new summary was posted and even Ui 
witnesses concede that after the posting "things were boti 
even while insisting that "it stilt goes on". The record 
shows that, effective April 1, 1980, the Safety rules, re 
ting that fighting is a dischargeable offense, were promu. 
and the Grievant was given a copy of the same. Whatever i 
have hcen the "policy and practice 11 prior to about the fii 
the year 1980, the record shows that the Kmployer has atti 
to reverse any apparent laxity, and the material question 
fighting, especially, is the course of enforcement of the 
with respect thcreot since that time. 

Another problem to he dealt with with respect to the 
examples* of lack of enforcement is the question whether m< 
knew of the incidents and did nothing about them. A.s this 
demonstrates, it is one thing to complain that management 
not enforce Rules, but it is material to any detcrminatioi 
discriminatory enforcement to have evidence that managemoi 
of the incidents and took no steps for assessment of disc 

Accordingly, it is important to note here that of tin 
incidents reported in the testimony, T. have summarized tin 
which, under the foregoing principles of relevance and mal 
ality, 1 judge to be probative on the question of discrinv 
enforcement of the Rules here asserted. On that point, tl 
even of those incidents reporting fights in the past, I d< 
summarize the evidence thereon which docs not show that nu 
merit knew of the incidents, either because they were not i 
or because It was shown that any such knowledge could hav< 
only by hearsay without anyone being willing to present f< 
testimony on which the Employer could assay to "establish 


lal Agreement spec 1 t ic a i iy 

,f proof imposed by the arbitrators prior to the introcuc- 
of those provisions into the Agreement. And, I do not 
'izc those incidents in which there was an angry exchange 
ds and threatening gestures, but no physical contact, on 
round that such instances do represent threats to safety, 
sure, but could well be judged at the time, not to have 
3 P ed into a fight, and thus, subject to different treatment 
discharge discipline for fighting. 

Cindy Loughry Hammond, testifying in the Union case, 
d an incident in September, 1979, during the term of .loo 
as Superintendent, about an altercation she had with Keith 
a section foreman, over an unsatisfactory wotk slip. In 
ourse of an angry argument in the parking lot during which 
ox cussed her and called her names, he punched her in the 
with his finger, threw her into a ear and slapped her. She 
ued the incident to management. A meeting was held to invus- 
the matter at which Steve Webber and Dave Ceardc of the 
Committee were present along with her. Present toi manaage - 
were Joe Pride, Superintendent and "Pete" Simpson, Assistant 
tntendent. Mrs. Hammond contended in her testimony that: she 
eith Fox made their statements before the supervisory einploy- 
nd that Keith Fox called her a J.iar in most profane and Uerog- 
terms. Since Dave'Fox, a classified employee had been present, 
s called into the meeting, to state what ho saw. Mrs. Hammond 
d that Dave Fox corroborated her story. Her testimony is that 
enent did nothing about the Incident and that Keith Fox is 
working as a supervisor. 

Both Steve Webber and Dave Gourde testified in the Union cast; 

this matter (as well as other pertinent matters, of course), 
c course of outlineing a list of past instances of fighting 
ich management did nothing, Mr. Webber cited the Cindy 11am- 
incident, but did not add detail. Dave Gourde, on the other 
also cited the Mrs. Hammond incident, saying that Dave Fox 
tted that Keith had punched her", and otherwise corroborated 
e s timony. 

Keith Fox, however, called as a rebuttal witness for the 
yer, denied that he had touched Mrs. Hammond. He also 
d that Dave Fox had corroborated his version of the events 
e course of the meeting before higher supervision, and had 
d only that the two were arguing and using had language to 
other. His testimony in this hearing was that Dave Gearde, 
int previous meeting on the affair, had stated that lie knew 
Fox and didn't believe that he would have poked or punched 
Hammond. He stated that that previous meeting had broken 
th agreement that nothin* furtler w uld be don . Joe Pride 


touch her. Both reported that Dave Fox said that Keith was 
shaking his finger at her, but did not toucli her. Both re¬ 
ported that the meeting broke up with an agreement that there 
had been no contact and thus nothing further was to be done. 
Both also reported that neither Mrs. Hammond nor the Mine Com¬ 
mittee took up a grievance on the matter. 

Michael Kovach testified that during the Christmas Party, 
1979 in the "safety room", they all were sitting around play¬ 
ing cards and drinking. Some of the guys were going home. 

He was sitting in a chair next to a fellow named Keener. 
Someone hit Mr. Kovach alongside his head knocking him to 
the floor. Mr. Kovach got up and hit Mr. Keener. Mr. Keener 
told him that he didn't hit him, that it had been Bill Pride, 
Afternoon Shift Foreman, who was pointed out as at that moment 
going out the door to the room. Mr. Kovach said he then went 
home. He also said that he later asked Bill Pride if he had 
hit him to which Mr. Pride responded that of course he did 
not. Mr. Kovach made no complaint to anyone, adding that ho 
was going to take care of it himself. No one was disciplined 
for any breach of the Rules on this occasion. 

Steve Webber related an incident which ho said had been 
reported to the Mine Committee by Joe Pride. In that inci¬ 
dent, apparently two men, one named Gene Pugh and the other 
McNair, were arguing loudly in the hallway outside the Super¬ 
intendent's Office. In the course of that argument a coffee 
cup was knocked to the floor. Joe Pride called them into the 
office and discussed the matter. According to Mr. Webber, 
the findings were reported to the Committee that the two were 
arguing and McNair shook his finger in Pugh's face and Pugh 
knocked it away. Mr. Pride testified that the way it was 
determined was that McNair had a cup of coffee in his hand 
and while Pugh was talking and waving his hands around, ho 
knocked the cup from Mr. McNair’s hand. There was no disci¬ 
pline assessed on this occasion. 

Mr. Webber also reported that he himself had had a 
fight with another classified employee in which they "had 
got into it pretty heavy". This, however, was back in 1972 , 
and although he contended management knew about it, nothing 
ever came of it by way of discipline nor did anyone even men¬ 
tion it. 


Mr. Cottingham testified that in early part of 1979, 
while on the section on which Keith Fox was the foreman, Keith 
Fox didn't want Mr. Cottingham to do something he was sup¬ 
posed to do and Mr. Cottingham insisted upon doing it. There 



ngs because he shortly thereat ter 
ts were made to management hue no 


bid ort the section, 
discipline was taken. 


-1r. James Michaels, presently a member o the Mine Com- 
e. testified to a f.tyht ho had u, June, 197 7 with an 
yoe named Varner. There had been some horseplay on 
use in the presence of the shift foremen during which 
rt had been ripped off Mr. Michaels and when he dldn t 
kindly to It and remonstrated, Mr. Varner made threats 
hors about getting Mr. Michaels. After the following 

shift, Mr. Michaols made claim to Mr. Varner for pay- 
for' the shirt. A fight ensued in which Mr. Varner was 
ed. Mr. Varner tried to report the incident as an aeci- 
to the Assistant Shift Foreman. Mr. Mi chads said the 
Cant Shift Foreman tciLkcd Mr. Varner out of filing the 


t warning him that the consequences would likely be that 
arner would be disciplined. No discipline was assessed. 
o s s — examination, Mr. Michaels conceded that If disc ip” 
or discharge had been assessed, and if the two involved 
enied there had been a fight, it would have been diffi- 


for managment to make the discipline stick. in this 
no boss saw the fight and no bosses were present. Mr. 
els said that he understood that Mr. Ueimcr, the Company 
y Man did try to look into It without much success, 
ator's Kxhibit Number lb p. 27-32) 


* * * 


The Union contends the Employer lias not enforced its Rules 
st fighting by disciplining offenders at any time prior to 
ccasion even though there have been numerous incidents of 
.cions of the Rules by fighting in the past. The record does 
that there may have been laxity In the enforcement of the 
. of Conduct in the past. However, as commented upon In the 
ry of the evidence, in my opinion, that laxity was neither 
•oad as the union argues, nor was any laxity with respect 
forcement of rules against drinking, gambling or horseplay 
sarily carried over to the far more serious offense of 
,ing. The fact shown in tills record is that fighting was 
.s Created separately and more seriously than the other 
ises by the Rules. Moreover, much of the evidence of past 
.s-gone-undisciplined was afflicted with lack of specificity 
i time and detail, and more Importantly, with lack of any 
ration that the Employer knew or had reason to know the 
lents so as to be able to do anything about them. Even 
of those where knowl egc was alleged, the evidence was 
ie form that "management knew of it", but "no reports wore 
CO to management." Thus, most of the incidents related, 


In addition, the incidents o£ fighting shown in the evi¬ 
dence to have occurred before .Joe Pride bcame Superintendent 
have been discounted* The reason is that even though an Em¬ 
ployer may have been lax in enforcement of its rules over a 
period of time, that laxity cannot result in a "past prac¬ 
tice" binding upon a employer to the point where that employer 
is bound to forever ignore fighting or other activity which 
may or does cause injury. Thus, an Employer may, on proper 
notice, call a halt to any such laxity, especially with regard 
to safety rules, and to renew enforcement. That renewed 
enforcement, of course, is bound by the limitations and pro¬ 
tections that notice must he given, the renewed enforce¬ 
ment must be evenhanJed and consistent, and must be pursued 
with a proper "business purpose" as opposed to some discrimi¬ 
natory or arbitrary purpose. 

The record here shows that this Employer did, around the 
first of the year 1980, take steps to Lighten up enforcement 
of its rules. Moreover, the Mine Committee assumes substan¬ 
tial responsibility for urging such renewed enforcement, even 
asserting that if the Employer didn't do something to stop 
some of the things going.on, it would take steps to stop them. 

Pursuant to that resolve, the Rules summary was posted 
as a reminder that the Rules remained in effect and that the 
Employer would take steps to enforce them. It is to be acknow¬ 
ledged that many of the Mine Worker witnesses denied having 
seen the Rules posted, but the record clearly shows that they 
were posted. Then, the new Safety Rules, specifically stating 
that fighting is a dischargeable offense were promulgated. 

These were given to the Grievant as chairman of the Safety 
Committee for the purposes of Article III, section (g) requir¬ 
ing that notice be given before proposed new rules are sched¬ 
uled to become effective. No protest of this part of the 
rules of the Committee, or of any part of the rules is shown 
in this record. Grievant had specific notice that the rules 
would be enforced as written with respect to fighting. 

During the term of Joe Pride as Superintendent, the 
record discloses one other incident of fighting for sure, 
and possibly two others occurred. Except for the Cindy 
Hammond incident, the evidence clearly shows that all such 
incidents either were not fights of the kind involved here, 
or management was not notified of them so that it could 
take any action. One such incident, the Pugh-McNair incident, 
illustrates that the Employer did investigate those instances 


ar like* was involved in this case. 


The Cindy llammond-Kci Lh Fox incident was of a more seri- 
s nature. However, that case was not presented to me for 
termination on all its facts and evidence. What was pre- 
nted was sharply conflicting testimony about who said what 
d what agreements were made concerning the incident and 
ether it should be pursued. In light of the fact that no 
ievance was filed and taken up, and in light of the neces- 
ties of proof if disciplinary action is taken, I find that 
is incident was not one in which the limp.I oyer ignored evi¬ 
nce, and facts on which to take disciplinary action for 
ghting in breach of the Rules. 

The point is that I find from this record that the 
:ployer, during the term of Joe Pride's Super intendency, 
s not failed to pursue discipline for fighting in vto- 
tion of its renewed rules in cases where there bus been 
idence available on which it could reasonably be expected 
establish that a fight occurred and that the particular 
ployees were accountable for the fight. In this case, 

,e Employer took disciplinary action against both employ- 
s involved, and on that, basis, in this first such case, 

.ere was no disparity of treatment between the Grievant 
d Mr. Coburn, so far as the Employer's actions are con- 
:rned. 


Now, I have found that the Grievant did engage in 
e fight with Mr. Coburn and that such fight was in vio- 
.tion of the Rules and was a dischargeable offense. I 
not find from the evidence in the record that the Em- 
oyer took disciplinary action agninst Lhe Grievant 
cause of any built-up, accumulated animus agninst the 
levant because of his activities on behalf of the Union 
d because of his activities in making claims and charges 
th regulatory agencies. Instead, it cannot be avoided 
.at the Grievant did engage in fighting. It cannot be 
■oided that the response of the Employer was in reaction 
the fight and was assessed against both the Grievant 
.d Mr. Coburn, the employees involved. (Operator's Exhi- 
t No. 15 pp. 39-41). 

lie the evidence developed at the hearing before me provided some 
detail than was available to the Arbitrator, there is nothing in that 
nal evidence that would warrant any change in the analysis and con- 
s of these incidents made by the Arbitrator. Within this framework of 
e, 1 have no difficulty concluding that the Complainant was engaged 


ci lcj( i, ana inai lignting was aim is a wei 1 -l eeogni/.eu uisci 
In addition, l have no difficulty concluding that Hollis's 
not discriminatorily disproportionate. 


Under all the circumstances, I do not find sufficient 
that, in discharging Hollis, the operator was motivated in 
tectcd activities. Moreover, because of the seriousness of 
it is clear that the operator would have in any event, beer 
charging Hollis and indeed would have done so based on his 
ties (fighting) alone. Pasula , supra . 


For these additional reasons, 
and this case is Dismissed. 


the Complaint 


■rein is 


Distribution: 

J. Montgomery 
P.O. Box 209, 


By certified nui il. 

Brown, Ksq., Counsel 
Fairmont, WV 26354 


Gafcy Ml 

Assistant Clue .Adminisi 




for Da’Aid Hollis, ft 15 Dc 


Jerry Palmer, Esq., Consolidation Coal Compniy, Consol Pin/ 
15241 


^RY OF LABOR, MIME SAFETY AND ) 
ADMINISTRATION (MSHA) on behalf) 


l J. PERS1NCF.R, ) 

) 

Complainant, ) 

v. ) 

) 

)VE CEMENT COMPANY , ) 

) 

Respondent; . ) 

) 


COMPLAINT OF DISCHARGE, 
DISCRIMINATION OR INTERFERENCE 

DOCKET NO. CENT 80-202-DM 

MD 79—85 

MINE: Louisville Plant Quarry 
and Mill 


DECISION 


ances: 

rt S. Bass, Esq. 

:e of the Solicitor 
ad States Department of Labor 
Walnut Street, Room 2106 
as City, Missouri 66106 
For the Complainant 

lohn H. Ross, III 
President and Secretary 

arry N. Ahl, Superintendent 
Jrove Cement Company 
Tenmain Center 
as City, Missouri 66105 
For the Respondent 

: Judge Virgil E. Vail 

STATEMENT OF THE CASE 


e Secretary, on hohaLf of Omar J. Persingor (hereinafter 
nger"), filed a complaint against respondent Ash Grove Cement Company 
nafter "Ash Grove"), alleging that on or about July 9, 1979 and for a 
of time thereafter, Ash Grove discriminated against Persinger in 
ion of section 105(c)(1) of the Federal Mine Safety and Health Act 


STIPULATION 


The. parties stipulated to the following: 

1. On July 9, L979, and a L l times material thcre< 
Grove Cement Company operated the LouisviLLe Plant Quat 
LouisvilLe, Nebraska. This is a mine as that term is f 
(h)(1) of the Federal Mine Safety and Health Act of 19" 

2. Respondent employed Omar J. Persinger as a loc 
laborer, and as such, Mr. Persinger was a miner as that 
section 3 (g) of the Act. Mr. Persinger was so employe 
1979 . 


3. Ash Grove Cement Company and the mine are subj 
Mine Safety and health Act oE 1977. 

4. This proceeding is authorized by section 105Cc 
Act. The Federal Mine Safety and HeaLth Review Commiss 
Administrative Law Judge has jurisdiction in this case. 

5. Respondent Ash grove had a totaL of 55 asscsse 
years 1979 and 1980. 


U Section 105(c)(1) reads in pertinent parts as folic 

No person shall discharge or in any other manner d 
••• or otherwise interfere with the exercise of the sta 
miner ... because such miner ... has filed or made a co 
relating to this Act, including a complaint notifying t 
operator's agent, or the representative of the miners . 
danger or safety or heaLth violation ..., or because su 
instituted or caused to be instituted any proceeding un 
this Act or has testified or is about to testify in any 
because of the exercise by such miner ... on behalf of 
any statutory right afforded by this Act. 


L, The facts stated in the above stipulation are accepted and adopt 
Finding of Fact. 

2. Persinger was employed by Ash Grove on December 29, 1956 and has 
ntinued this employment through the date of the hearing. 

3. In April 1977, Ash Grove created a new job of Loader operator an 
borer in Departments 27 and 55 to work during the third shift (4 p.m. 

night), Persinger was successful in his bid for this job. The notice 
b vacancy number 35 stated in part as foLlows: 

Remarks; Employee will work as loader operator and if 
time permits can be used as laborer in Dept. 27. If 
kiln goes down he will be used as laborer in either 
Dept. 27 or 55 but will continue to receive Bracket 18 

pay- il 

4. Persinger's duties as a loader operator primarily involved using 
ont-end loader to stockpile coal and haul it from the stockpiles to a 
pper from which the coal was then transferred by a feeder to a crusher 

through a vibro-conveyor to an elevator which carried the coal to 
los. The silos hold coal for use in an Allis Chalmers kiLn in the cemc 
ant. Additional duties involved digging out the crusher and coal spout 
they became plugged. Prior to May L979, Persinger's principal job was 
keep the coal silos full and when that was finished he would clean up 
ound the coaL building using a broom and shovel. 

5. Departments 27 and 55 are designations used by respondent in its 
okkeeping. Department 27 in the job description (Exhibit P-L) was to 
signate a vacancy in the coal handling system for the ACL kiln, 
partraent 55 is the yard department description. 

6. On May 9, 1979, Persinger, as a miner's representative, ac- 
mpanied two mine inspectors of the Mine Safety and Health Administratic 
SHA) on a walkaround inspection of Ash Grove's plant. During the 
spection, Persinger pointed out certain housekeeping problems in the cc 
lo area where he worked including some grates which were "curled" and Y 
Les in them through which a miner's leg could drop. He also pointed or 


14, 17//, a pi am. - - -- -•• 

including Che coal area. On JuLy 19, 1979 afcer Che gc*n< 
Mueller, ACL kiln foreman, told Persinger that he would l 
areas around che coal silos every day. 

8. On a date not certain, hut following the inspect 
12, 1979 and prior Co July 20, 1979, Melvin Gcrdes, a foi 
Grove's quarry, toLd Persinger Chat he was to cLean Che ; 
night on che Hough 400 loader he operated on his shift. 

9. On JuLy 20, 1979 , Persinger wrote a Letter addr< 
inspectors stating Chat he considered the requirement to 
cleaners on his loader by himself, constituted an unsafe 
The safety complaint was delivered by Persinger Co Kennel 
president, who in turn delivered it to Ed Lilly, an MSHA 

10. On July 24 , 1979, Gar Summy, Ash Grove's superv: 
and quality controls, inspected the ACL coal silo area at 
housekeeping conditions unacceptable. 

11. On July 25, 1979, Summy wrote a Letter to Persir 
that he had been verbaLLy warned on two occasions about 1 
to cLean the coal siLo area and that an inspection on Jd 
Summy, revealed that Persinger was not complying. The It 
continued negLect of duties will result in further actior 
including dismissal. / 

12. On the same day, July 25, L979, Lilly investiga! 
safety complaint regarding the air cleaners at Ash Grove 
discussion of the problem, with management, it was agreec 
would not dean the air cleaners on the Loader unless am 
present Co heLp him. No citation was issued to Ash Grov< 
this complaint. 

L3. On August 7, 1979, Persinger filed a complaint t 
against Ash Grove with MSHA alLeging that since the inspi 
1979, he had been harassed by supervisors, assigned addil 
sent a letter threatening dismissal, */ 


3/ Exhibit P-3. 
4/ Exhibit P-4. 


5/ Exhibit R-5, 


On August 23, 1979, Persingor filed a grievance through the union 
n Grove alleging that the extra duties involved in cleaning the coal 
nd the loader changed his job description, y A denial of this 
:e was not appealed by the union. 

. Since the filing of the complaint of discrimination, Persinger 
tinued to work for Ash Grove in the same job and pay bracket and has 
nsidered by his supervisors as doing a satisfactory job of house- 
in his work area. 

, Persinger is the only miner employed by Ash Grove in the job 
n of loader operator and laborer in the coal silo area. 

ISSUE 

Ash Grove discriminate against Persinger in violation of section 
1) of the Act, while Persinger was engaged in a protected activity? 

DISCUSSION 


its decision of Secretary of Labor on behalf of David Pasula v. 
dated Coal Company / 2 FMSHRC 2786, (October HTi 1980), Key'd on 
rounds , No. 80-2600 (3d Cir. October 30, 1981), the Federal Mine 
and Health Review Commission set forth tests for determining whether 
a miner had been discriminated against. The Commission ruled that 
blish a prima facie case for a violation of section 105(c)(1) of the 
complainant must show by a preponderance of the evidence that (1) he 
aged in a protected activity, and (2) that the adverse action taken 
him was motivated in any part by the protected activity. The 
r may affirmatively defend, however, by proving by a preponderance 
the evidence that, although part of his motive was unlawful., (l) he 
o motivated by the miner's unprotected activities, and (2) that he 
ave taken adverse action against the miner in any event for the 
cted activities alone. 

e first element of a prima facie case is a showing that protected 
y occurred. The evidence in this case shows that Persingor, as a 
representative, during a walkaround inspection on July 9, 1979, 
out to MSHA inspectors various conditions which were health and 
violations and resulted in citations being issued to Ash Grove. 

, Persinger on July 20, 1979, filed a safety complaint with MSHA 


activity. Section lUJVU/uy 111 its teiwam. (JUI to piuu-u 
miner's representative who has "filed or made a compLaint 
to this Act ... of an alleged danger or safety or health v 
It is concluded that the first element of the requirement 
discrimination is established. 

The second element of a prima facie case is a showing 
action was motivated in any part by protected activity. P 
complaint of discrimination, alleged that as a resuLt of h 
activity, he was harrassed by his supervisor, assigned add 
which he was accused of not completing, and subsequently r 
from a supervisor threatening possible dismissal. 

A review of the evidence of record shows a lack of d_i_ 
show that the actions on the part of Ash Grove were motiva 
complaints of Persinger about health and safety violations 
in its decision in Secretary of Labor on behaLf of Johnny 
Phelps Dodge Corporation , 3 FMSHRC2508, (November 13, L98 
follows: 

Direct evidence of motivation is rarely encounte 
typicalLy, the only available evidence is indire 
the Eighth Circuit, for example, has analogously 
regard to discrimination cases arising under the 
Labor Relations Act: 

It would indeed be the unusual case in which t 
between the discharge and (protected) activity 
supplied exclusively by direct evidence. Inte 
subjective and in many cases the discriminatioi 
be proven onLy by the use of circumstantial ev 
Furthermore, in analyzing the evidence, circum 
or direct, the (NLRB) is free to draw any reas> 
inferences. NLRB v. Melrose Processing Co, 35 
693, 698 (8th~Cir. 1 965). 

The Commission in Phelps Dodge , supra , in dealing witl 
evidence suggested four criteria to be utilized in analyzi 
motivation with regard to an adverse personnel action: 

1. Knowledge of the protected activity; 

2. Hostility toward protected activity; 

3. Coincidence in time between the protected activit 
adverse action; and 

k. Disparate treatment of (the complainant). 


t Che plane on July 9, 1979, in which he pareicipaeed, he had been 
arassed by his supervisors and sene a letter threatening dismissal. He 
ated ehae he believed this harassment was a result of his pointing out 
afety violations to the inspectors. _/ A reasonable inference can be 
rawn from Che evidence in this case that Ash Grove's management were aw* 
f Persinger's activities as a miner's representative during the walk- 
round inspection which Cook place on July 9, L979. SeveraL of the 
itaeions Chat were issued involved safety violations in the coal silo ai 
here Persinger was ehe only employee such as those involving Che steel 
rates, the fire ehae was allowed to burn itself out, and the accumulatic 
f coal and dust in the area. Further, it is apparent that a reasonable 
nference could be drawn that there was a coincidence in time between th< 
ate of Che inspection and the assignment of additional duties to Persinj 
or clean-up in his area. These activities complained of all occurred 
ithin a three week period of time following Che inspection. 

However, the primary issue, here is whether or not ehe activities cor 
lained of by Persinger amounted to adverse action motivated in any pare 
he protected activity. The evidence supports Ash Grove's contention eh. 
ctions taken by thorn in ordering additional clean-up duties on the part 
ersinger was motivated by the requirements of the citations issued by M: 
uring the inspection conducted from July 9 through 12, 1979 and not as , 
esult of Persinger's involvement therein as a miner's representative. 

Henry Mueller, ACL kiln foreman and Persinger's direct supervisor 
ince 1977, testified that prior to July 1979, he had discussed with 
ersinger that he needed to put more effort into clean-up in the coaL si 
rea. Mueller stated that after the inspection, he had assigned miners 
rom the day crew to do the initial heavy cleaning in the coal silo area 
equired by the citations. On July 19, 1979, Mueller told Persinger tha 
he area had received a good clean-up and was in "pretty good shape and 
at we would Like to keep it that way." 

On the next day, July 20, 1979, Persinger talked to MuelLer and sta 
e was having trouble doing his regular work and the clean-up too. Muel 
estified that he suggested to Persinger that he quit dumping coal earlii 
o he could do the clean-up that was required. On JuLy 2k, L979, Persin 
ent to MueLler's office and stated that he was unhappy about the 
dditional clean-up duties assigned to him and maintained that he was a 


and MueLler on July Z4, ana coia rersinger cnac ne w 

more clean-up in his area. Summy also testified that on 
25, 1979, he inspected the coal silo area after Persinger 
shift and did not feel Persinger had spent any time on hi 
As a resu.lt of this observation, Summy sent Persinger the 
25, 1979 indicating Persinger had previously been warned 
clean-up on two previous occasions and specifying items t 
mediate attention. Summy also stated in the letter that 
would result in further disciplinary action up to and inc 
Mueller testified that after July 25, 1979, Persinger has 
and has also kept the silos full. 

I find that the most credible evidence supports Ash 
tention that Persinger was not discriminated against. Th 
of disparate treatment of Persinger as the testimony of r 
that housekeeping and clean-up was the responsibility of 
Ash Grove. Persinger was not discharged from his job, tr 
he suffer a reduction in pay. The evidence shows that pr 
inspection on July 9, 1979, Persinger was required to do 
The fact that the duties were expanded considerably can 1 
attributed to the increased housekeeping requirements pla 
by the MSUA inspectors rather than any adverse treatment 
management of Persinger. The evidence does not show that 
complained that Persinger did not keep the silos full of 
other assigned tasks. 

Persinger has also alleged that the safety complaint 
1979 with MSHA over cleaning the air cleaners on the load 
additional aggravation to Ash Grove. _/ This may be true 
Grove was not aware of the complaint until it was brought 
attention by inspector Lilly on July 25, 1979 which is af 
harassment over the clean-up duties described above. The 
of record that Summy knew of this complaint prior to his 
dated July 25, 1979. There does not appear to be a nexus 
complaint and the alleged harassment over the clean-up du 

Persinger did testify that since the events describe 
employees use his loader to move clinkers and leave it di 
to clean the machine before and after he uses it. Also, 
occasions had to go to the office to straighten out his p 
difficulty in getting drinking water on his job site. Th 
fall short of establishing a complaint of discrimination 
showing of a disparate treatment on his part from that of 
at th e pi ant. 


activities in^o 1 ving the inspection and the safety complaints were 
activity. However, he fails in proving that he was discriminated 
s a result of this protected activity. 

ugust 23, 1979, Persinger filed n grievance through the union 
.sh Grove allegi- n S that the additional clean-up duties changed his 
iption. Although the facts surrounding the grievance itself is 
similar to the? complaint of di scrimination, it is not to be 
with the requi renients of section 3 05(c)(1). A change of duties 
t the employees rights under the bargaining contract with the 
not be based upon a violation of employees protected activity, 
the thrust of Che evidence in this case is more pertinent to the 
than to the discrimination complaint herein. 

Grove in its answer to the complaint; and its post hearing brief 
ested it be awarded costs and attorney foes if successful herein.' 
U.S.C. § 2412, Che government is exempt from liability for costs 
ney fees except as specifically and unequivocally authorised by 
Van Hoomisson v. Xerox Corp. , 503 F.2d 1131. Ash Grove must 
U.S.C. § 504 for any relief it might seek herein, but its request 
ure at this time. V 


CONCLUSION 


onclusion, I f i. ncl that Persinger has failed to prove by a 
ance of the evidence that he was discriminated against. 

ORDER 


complaint is dismissed. 



Virgil Vail 
Administrative Lax* Judge 
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DECISION 


This is a civil penalty proceeding arising out of respc 
refusal to allow one of petitioner's mine inspectors to insp 
respondent's rock quarrying and crushing operation near Pueb 
The matter is before me under the provisions of the Mine Saf 
Act of 1977, 30 U.S.C. § 801 et seq., (the "Act"). 


A hearing on the merits was held on September 23, 1982. 
declined to submit briefs or proposed findings of fact and c 
law. The Secretary charges respondent with violation of sec 
the Act which provides: 

"Sec. 103. (a) Authorized representatives of the 5 
or the Secretary of Health, Education, and Welfare 
make frequent inspections and investigations in cc 
other mines each year for the purpose of (1) obtai 
utilizing, and disseminating information relating 
and safety conditions, the causes of accidents, ar 
causes of diseases and physical impairments origir 

Oiif'Vi mi n n o ( \ ngl-harinn i n i ^ U 


subsection, no advance notice of an inspection shall be 
provided to any person, except that in carrying out the 
requirements of clauses (1) and (2) of this subsection, 
the Secretary of Health, Education, and Welfare may give 
advance notice of inspections. In carrying out the re~ 
quirements of clauses (3) and (4) of this subsection, the 
Secretary shall make inspections of each underground coal 
or other mine in its entirety at least four times a year, 
and of each surface coal or other mine in its entirety at 
least two times a year. The Secretary shall develop guide¬ 
lines for additional inspections of mines based on criteria 
including, but not limited to, the hazards found in mines 
subject to this Act, and his experience under this Act and 
other health and safety laws. For the purpose of making any 
inspection, or investigation under this Act, the Secretary, 
or the Secretary of Health, Education, and Welfare, with 
respect to fulfilling his responsibilities under this Act, 
or any authorized representative of the Secretary of the 
Secretary of Health, Education, and Welfare, shall have a 
right of entry to, upon, or through any coal or other mine. 

le undisputed evidence shows that James P. Ploughman is an authorized 
>ntative of the Secretary of Labor. Ploughman's duties under the Act 
*d the inspection of mines. He attempted to conduct an inspection of 
lent's operation on April 15, 1981 but was turned away by Mr. Cullen 
jisted inspectors had no right to come upon the property without a 
warrant. 

le evidence also shows that respondent sells the rock extracted and 
l in his operation to various construction companies, and that in 
ucting his business he uses equipment manufactured outside of 
lo. He employed three workers at the time of inspection. 

*. Cullen's defense, as articulated at the hearing, appeared to be 
ipon a belief that the inspection provisions of the Act purport to 
warrantless inspections of business properites in violation of the 
Amendment's bar against unreasonable searches and seizures. He also 
>ned whether his operation is subject to the Act, suggesting in his 
)ny that he had heard that the Act was to be amended to exclude 
;e of rock crushing operations. Beyond this, he maintained that at 
ne of the questioned inspection he was attempting to contest five 


I first observe that there is no legitimate issue ot cove 
the Act. The Act extends to sand and gravel pits and to rock 
under the broad definition of a mine in Section 3(h). Atte 
amend the Act to exclude these activities have been made, but 
change has been enacted. For a time, certain temporary approp 
measures forbade the Mine Safety and Health Administration to 
for enforcement of the Act against sand, gravel or quarry oper 
such provisions were in effect at the time of the inspection o 
this case. Moreover, whether an appropriations measure not th 
substance of the Act is enforceable before this Commission (wh 
express authority to adjudicate disputes arising under appropr 
is highly questionable. Finally, the evidence shows that the 
operation "affects commerce" as that term is used in the Act. 
irrespective of whether respondent sells his product intrastat 
state. U 

Respondent's constitutional objection to the inspection & 
merit. The "warrantless inspection" issue has been settled by 

States Supreme Court in Donovan v. Dewey , _ U.S. _, 101 

(1981). There the Court held that the nonconsensual, warrantl 
inspections authorized under the Act do not offend the Fourth 
guarantees against unreasonable searches and seizures. 

Since the uncontroverted evidence shows that Mr. Cullen t 
the inspector because he lacked a search warrant, a violation 
103(a) of the Act occurred. 


_1_/ The existence of these earlier citations was stipulated, 
asserted that he wanted a hearing on their validity, but that 
had apparently been lost by MSUA, and that he was still trying 
why he had not been granted a hearing. Counsel for petitioner 
of the fate of the citations except that they were issued, and 
penalties were now somewhere in the collection process. 

2/ Waukesha Lime and Stone Company , Inc., 3 FMSRRC 1703 , n. 2 


2J Wickard v. Filburn , 317 U.S. Ill (1942). 



We now turn to the matter of appropriate penalty. Waukesha Lime , 

I previously, stands for the proposition that a refusal of inspection 
.fies imposition of a civil penalty under the Act. In the present cas( 
Secretary proposes a penalty of $200. For the reasons which follow, I 
.ude that $200 is excessive. 

Section 110(i) of the Act sets forth the criteria a judge must weigh 
ssessing a reasonable penalty. These are the degree of the operator's 
.gence, the size of his mine, his good faith in abating the violation, 
•ravity of the violation, and whether exaction of a particular penalty 
affect the operator's ability to continue in business. Here the 
ndent's refusal of entrance to the inspector was more than negligent, 
is deliberate. This factor weighs against respondent. Neither does ht 
*ve extensive credit for good faith. He did ultimately abate by 
■zing an inspection, but the inspection at issue here was not his first 
g the initial inspection respondent was apprised of the existence of 
Kct , From that time he was under a duty to make reasonable inquiry as 
is obligations under the statutes. Nevertheless, one can have some 
ithy for this pro se respondent wlio.se financial means are limited and 
■/horn federal safety regulntiun is a fairly new experience. I give 
•nee to his testimony that he was confused by a second inspection whil< 
js attempting to obtain review on the earlier inspection, which he 
»ved to have been unlawful. The uncertainty surrounding his apparent 
npts to contest the results of the earlier inspection tends to blunt 
effect of that inspection ns an unfavorable "prior history." 

Since this case does not involve a violation of a substantive safety 
lealth standard, the customary measurements of grnvity cannot be 
ied. There is no evidence of what hazards, if any, actually existed ai 
3ite. 

The size of respondent's crushing operation is quite small. While thi 
^nce did not establish that imposition of the proposed penalty of $200 
1 affect his ability to remain in business, it did show that in the 
preceding the year of inspection he suffered a loss of approximately 
)00 and in 1981 he only broke even. These facts weigh in his favor. 

On balance, I conclude that a civil penalty of $75 is appropriate. 


fhis case presents no proper issue as to whether or not the inspection 
apt was made in bad faith — that is, for reasons other than those 
prized by the Act. Respondent's allegation of "harassment" was based 
the mere fact of inspection. It was supported by no specific evidenc 
which a wronefu n lrnnqn nr irri'vp mi firnnH lf.t - av e i re. 


(2) Respondent, John Cullen, violated section 103(a) of the 

(3) The appropriate civil penalty is $75. 

ORDER 


Accordingly, the citation is affirmed and respondent is ORD 
a civil penalty of $75 to the Secretary within 30 days of the is 
this order. 



in A. Carlson 
(dmini8trative Law Judge 
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Katherine Vigil, Esq. 

Office of the Solicitor 

United States Department of Labor 

1585 Federal Building 

1961 Stout Street 

Denver, Colorado 80294 

Mr, John Cullen 
John Cullen Rock Crushing 
4356 Blueflax Drive 
Pueblo, Colorado 81001 
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Richard Collier, Esq. , Office of Che Solicitor, U.S. 
Department of Labor, Dallas, Texas, on behalf of 
Complainant; 

William B. Miller, Esq., Atlanta, Georgia, on behalf 
of Respondent. 

Administrative Law Judge Broderick 


OF TEE CASE 

lainant alleges that lie was discharged on January 1, 1279, from 
ion he held with Respondent ns a shovel operator because he 
o work under unsafe conditions, lie does not seek reinstatement 
aiming lost wages for the two-week period from January 1, 1979 
y 15, 1979. Respondent denies that Complainant was discharged 
s that his leaving Respondent's employ was related to activi.- 
ected under the Mine Safety Act. Complainant filed his cou¬ 
th the Secretary of Labor on January 5, 1979. Pis complaint 
with the Review Commission on May 7, 1981. 

uant to notice, the case was called Cor hearing on the merits 
iber 14, 1932, In Fort Smith, Arkansas. Lenward H. Wood, the 
nt, and William Wilcox, a Federal Mine Safety and Health 
ation special investigator, testified for Complainant. George 
.1 Scarbrough, and Joe Wasson testified on behalf of Respondent. 



make the following decision. 


FINDINGS Of FA CT 

1. Respondent at all Limes pertinent to this proceed 
onorator of the .lennv Lind Quarry and Plant near Fort Emit 
which was a nine as that term is defined in the Federal Mi 
Health ,\ct of 1977. 

2. Complainant was employed by Respondent as a shove 
from about dune 1973 to April 1977 and from ilovembei 1977 
January 1, 1979, and was a miner as that term is used in t 
normally worked from about 7 o'clock a.m. until dark, 6 cl« 

3. The shovel which Complainant operated consisted c 
crane with a large scoop in front designed to pick up rocl< 
them into dump trucks. The trucks then took the rocks to 
The capacitv of the shovel was in excess of 5 tons of rod< 

4. The shovel in question had both hand and foot cor 
operated by hand were used to swing the crane around and 1 
Foot pedals were used to keep the bucket in place, that is 
stick from going, in or out, and to keep the bucket from di 
the shovel is being operated, the hand and foot controls s 
being used. At some tine in the Spring of 1978, Responder 
tion put in the cab of the crane which had the result of <. 
of the heat from the engine away from the cab. . 

5. On a number of occasions prior to January 1, 197 ( 
complained to his supervisor about the lack of heat in th( 
shovel. 

6. Complainant operated the shovel in January, .1977. 
1978, and in February 1973, when temperatures ranged from 
Fahrenheit to 19 degrees Cahrenheit with wind speeds vary: 
3 to 13 knots per hour. 

7. On January 1, 1979, when Complainant reported to 
informed that the temperature was minus 11 degrees Pahrenl 
at the Fort Smith, Arkansas airport the temperature was 1' 
fahrenheit at 6:00 a.m., January 1, 1979. It was 18 degr. 
9:00 a.m. The wind speed at 6:00 a.m. was 10 knots, and . 
13 knots. The wind was coming from North by Northwest, 
quarry was on the north slope of the mountain and therefo 
the wind. 


rates the controls. 


mplainant reported to work on January 1, 1979. The employees 
regular safety meeting prior to the beginning of the shift, 
asked his supervisor. Jack Servo U1 if a heater had been put 
When he was told that it had not been installed, 
told Servold lie would not run it because of the cold 
omplainant offered to take a heater from another crane that 
ning and install it in the crane involved herein. The 
refused the offer and told Complainant to punch out and go 


n the evening of January 1, 1979, Complainant called 
uperintendent of the mine and t'.old him what happened. 
Complainant that if Servold told him to punch out and go 
meant lie was fired. 

ftor Complainant went home on January l, 1979, the shovel was 
his assistant George Ross. Ross completed the shift and 
call any safety problems related to the cold weather. 

t the time his employment was terminated, Complainant was 
50 per hour with oiine-and-one-half for all hours worked over 
k. He worked an average of 50 hours per week, and thus 
.30 per week. 

espondent's records show that Complainant voLuntarlly quit 
se lie did not want to run shovel without heater installed in 


he Arkansas Employment Security Division found with respect 
ants claim for unemployment benefits that he quit his .job 
came dissatisfied with his job assignment" and denied 
t benefits. 

omplainant filed a discrimination complaint with the Mine 
Health Administration on January 9, 1979. Respondent was 
the claim and an investigation was conducted at the mine on 
and January 11 , 1979. The MSIIA investigator spoke to 
Ellis in addition to other company officials. 


;ie Solicitor of Labor filed a complaint on behalf of 
j with the Review Commission on May 7, 1981. 


Colorado. 


STATUTORY PROVISION 


Section 105(c) of the Act provides in part as follows: 

(c)(1) No person shall discharge or :i.n any manner 
discriminate against or cause to be discharged or cause 
discrimination against or otherwise interfere with the 
exercise of the statutory rights of any miner, represen¬ 
tative of miners or applicant for employment in any coal 
or other mine subject to Lliis Act because such miner, 
representative of miners, or applicant for employment 
. . . has filed or made a complaint under or related to 
this Act, including a complaint notifying the operator 
or the operator’s agent, or the representative of the 
miners at the coal or other mine of an alleged danger or 
safety or health violation in a coal or other mine . . . 
or because of the exercise by such miner, representative 
of miners or applicant for employment on behalf of himself 
or others of any statutory right afforded by this Act. 

(2) Any miner or applicant for employment or repre¬ 
sentative of miners who believes thaL he lias been dis¬ 
charged, interfered with, or otherwise discriminated 
against by any person in violation of this subsection 
may, within GO days after such violation occurrs, file 
a complaint with the Secretary alleging such discrimina¬ 
tion. Upon receipt of sucli complaint, the Secretary 
shall forward a copy of the complaint to the respondent 
and shall cause such investigation to be made as he 
deems appropriate. Such investigation shall commence 
within 15 days of the Secretary's receipt of the com¬ 
plaint, and if the Secretary finds that such complaint 
was not frivolously brought, the Commission on an 
expedited basis upon application of the Secretary, shall 
order the immediate reinstatement of the miner pending 
final order on the complaint. If upon such investigation, 
the Secretary determines that the provisions of this 
subsection have been violated, be shall immediately file 
a complaint with the Commission, with service upon the 
alleged violator and the miner, applicant for employment, 
or representative of miners alleging such discrimination 
or interference and propose an order granting appropriate 
relief. The Commission shall afford an opportunitv for a 



) of such section) and thereafter shall issue an 
, based upon findings of fact, affirming, modify- 
or vacating the Secretary's proposed order, or 
ting other appropriate relief. Such order shall 
e final 30 days after its issuance. The Commission 
have authority in such proceedings to require a 
n committing a violation of this subsection to 
such affirmative action to abate the violation as 
ommission deems appropriate, including, but not 
cd to, the rehiring or reinstatement of the miner 
s former position with back pay and interest. The 
ining miner, applicant, or representative of 
s may present additional evidence on his own 
f during any hearing held pursuant to his 
raph. 

(3) Within 90 days of the receipt of a complaint 
under aparagraph (2), the Secretary shall notify, 
iting, the miner, applicant for employment, or 
tentative of miners of his determination whether 
l.ation has occurred. 


lether the complaint is barred by the statute of limitations 

2S . 


lether Complainant was discharged or voluntarily left his 
with Respondent. 

Tether Complainant's refusal to work was proteccod under the 
/Act. 


: Complainant was discriminated against, what is the appro- 
ef to which he is entitled. 

5 OF LAW 


)mplainant and Respondent were subject to the provisions of 
I. Mine Safety Act at all times pertinent hereto, and the 
1 Administrative Law Judge has jurisdiction over the parties 
: matter of this proceeding. 


le complaint is not barred by the limitations contained in 
>(c) of the Act or by laches. 



DISCUSSION 


The Comp] a inant filed his complaint with MSllA i/i thin 
alleged discrimination. The Secretary forwarded a copy of 
to Respondent upon its receipL ami commenced an investignt 
2 or 3 davs of the filing of the complaint. It does not a 
Secretary notified Complainant in writing within 90 days o 
of the complaint whether a violation occurred. there is n 
requirement in the Act that such notification he sent to L 
operator. The record does not indicate when the Gecrotaty 
that a violation occurred, but he did not file a complalnL 
Commission until May 7, 1981, more than 2 years after the 
crimination and more than 2 years after tlie investigation 
completed. The only explanation for the delay in filing L 
case "was never entered into tho computer system" of the 1) 
Solicitor's Office and was overlooked because of the inmen 
the Office from 1979 to 1931. 

It has been held that the statutory filing deadlines 
jurisdictional. See retary/Dennett v. Kaiser Aluminun and 
Corporation , 3 FE1SURC 1539 (1981). Sec also Chr ist ia n v. 
Coal Co. , 1 FMSlIRC 126 (1979); local 5429 v. Consolidat ion 
1 FMSURC 1300 (1979); S. Rep. No. 95-181, 95th Com;., 1st 
reprinted in LEGISLATIVE HISTORY of the FEDERAL MINE SAFI-T 
ACT OF 1977, Senate Subcommittee on Labor, CommiLteo on Hu 
(July 1978) 624 (hereinafter LEG. HIST.) ("It should be mil 
however, that these time-frames [in 103(c)] are not intend 
jurisdictional.") 

In considering whether the complaint is barred bccaus 
filing, by analogy to a statute of limitations or prineip 
it must be remembered that this proceeding is not brought 
make the Complainant whole, but to vindicate a public rlgh 
primary purpose of section 105(c) as of the entire Act, is 
health and safety in the nation's mines. ' 


The failure to file a timely complaint with the Commi 
case was the fault of the government, and not of the Compl 
Senate Committee report states that "the Complainant shoal 
prejudiced because of the failure of the Government to nice 
obligations." The time obligation that the Secretary fail 
in this case is the obligation under section 105(c)(2) to 
file a complaint with the Commission, with service upon th 
violator . . ." when the Secretary has determined that the* 
of the subsection h ve hoen in'ni.K-cui 


lp Supreme CourL held chat "the bcnenmnrk, for purposes of 
limitations, is not the last phase of the multistage scheme, b 
rommencericnt of the proceeding before the adni n i a t ra t wo body, 
ivrfdental Life Insur ance Co . v. F.F.OC , 432 U.S. 35a, 372 ( 197 7 ). Prom: 
noTice to RespomlenT*’ )f the filing of a complaint should alert him 

r. i w» hin ;in nminrl'mii CV to P.'ltl 


a statute < 
but the 


Occidental uu.‘ *• . 

noTice to RespondenTof the filing of a complaint should alert him to 
the possibility of a proceeding and give him an opportunity to gather 
and preserve evidence. If lie can show prejudice, a court 
or even deny backpay relief." 


'may restric 


The case of Marshall v. Intermo nnta i n Electric C ompany, Tnc. , 

614 F. 2d 260 (10th Cir. 1980)',' was a suit" hv Lhe Secretary of Labor to 
enjoin future violations of the prohibition under the Occupational 
Safety and Health Act against discharging an employee for fiLing safer 
complaints. The Court held, following the Oc cidental Life Insur ance 
case, that the State statute of limitations did not apply. 


"When an action is brought by the government to enforce private a 
yell as public rights, state statutes of limitations do not apply to b 
the action even though no federal period of limitations is provided. 
However, unlike the rule relating to actions brought exclusively for t 
benefit of the federal government, the docLrine of laches may be appli 
in these hybrid cases lo limit re] ief ." (Emphasis added). 

614 F.2d at 263. 


Following these principles, I conclude Lhnt if prejudice has 
occurred, laches may he invoked, not to defeat the claim, but only to 
limit relief. The evidence, of prejudice in Lhis record is the absence 
from the hearing of Ed Ellis, the Plant Superintendent who signed the 
document i.n which Complainant's employment termination was rccoiclcd ai 
who allegedly told Complainant that lie was fired, and witness, Jack 
Servold, who was Complainant's foreman. Counsel stated that Kills die 
about 2 weeks prior to the hearing, and that Servold was out of State 
and unavailable to testify. Mo showing was made of any effort by 
Respondent to preserve testimony or to obtain the testimony of Servolc 
by deposition or otherwise. I conclude, however, that potential 
prejudice has been shown, and I will consider that conclusion in 
discussing relief. 


3. Complainant was discharged, actually or constructively, 
because of his refusal to perform certain work. 


DISCUSSION 


Complainant refused to operate the shovel unless a heater was 
installed, and he was told to punch out and go home. Complainant sta 
that ho was fired; Respondent states that lie quit. What the terminat 


u. Complainant' s refusal to operate tne snuvea m mu 
J anuary 1, ]97<>, was based on a good faiLii belief that it 
safety hazard because of the extreme cold. 


disc ussion 

It is true that Complainant operated the shovel on pr 
when the weather waw more severe than it was on January 1, 
However, the partition referred to in Finding of Fact -Jo. 
installed on these occasions and more heaL from the engine 
cab. It is also true lhaL another employee operated the s 
January 1, 1079, without incident. Neither of these afore 
facts persuades mo that CompLainant was acting otherwise t 
faith when lie refused to operate the shovel on January 1. 
other adequate explanation for his refusal. 

5. Complainant's refusal to operate tho shovel, in qt 
January 1, 1979, was basis! on a reasonable belief that it 
safety hazard because of the extreme cold. 

DISCUSSION* 


Special Investigator h'iLcox, a mining engineer, 
opinion that iL was a safety hazard to run a shovel such i 
question in subfreezing Lemperaturcs without any heat. Ol 
testified disagree with him, but I accept Lhe testimony oi 
establishing that Complainant's refusal to run the shovel 
and was related to safety considerations. 

6. Complainant's refusal to operate the shovel, in qi 
January 1, 1979, was activity protected under the Mine Aci 

DISCUSSION 

Refusal to perform work is protected under section U 
Act, if it resulis from a good faith belief that the work 
safely hazards, and if the belief is a reasonable one. S. 
l .ahor /Pasula v. Consolidation Coal Co ., 2 FMSHRC 2 7 36 (19" 
other grounds, sub nom Consolidation Coal Co . v. Mars hall 
(3rJ Cir. 1931); Secre tary of Labor/Robinette v. United'a 
3 FMSURC 803 (1981); brad le y y. U elvn Coa l Co~. , h 1USHRC 

7. Complainant's employment was terminated by kespo 
of his refusal to operate the shovel on January 1, 1979, 
above. This constituted a violation of section 105 of th 


ORDER 


id upon the above findings of fact and conclusions of law, 

\t is ORDERED to pay Complainant within 30 days of the date of 
sion the sum of $605 for 2 weeks lost wages. 




James A. Broderick 
Administrative Law Judge 


;ion: By certified mail 

Collier, Esq., Office of the Solicitor, U.S. Department of 
>5 Griffin Square Building, Suite 501, Dallas, TX 75202 

J. Miller, Esq., APAC, Inc., Tower Place, 33AO Peachtree Road, 

.anta, GA 30326 


Contest: of C 


MOUNTAIN DRIVE COAL COMPANY, 

Contestant 


Docket No. K 


v. 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Respondent 


Citation No. 
March ]0, 19 


No. .1 Strip 


DECISION 


Appearances: Lloyd R. Edens, Esq., Middlesboro, Kentucky, f 
Darryl A. Stewart, Esq., Office of the Solicit 
Department of Labor, for Respondent. 

Before: Administrative Law Judge Steffoy 


A hearing in the above-entitled proceeding was hold on 
1982, in Barhourvillo, Kentucky, pursuant to section 105(d), 
815(d), of the Federal Mine Safety and Health Act of 1977. 
parties had completed the introduction of evidence, counsel 
made closing arguments, and I rendered a bench decision. 


l/hen the reporter failed to submit a transcript of the 
a reasonable period of time, efforts to call him by telephon 
cessful. A letter written to his post office box number was 
Finally, I wrote him a letter by certified mail on October 1 
letter was returned by the post office with a notation on .th 
envelope that the addressee had not claimed the registered .1 
phone call to the post office resulted in our being advised 
porter does still pick up his mail at that post office, hut 
claim the registered letter when he was given three notices 
tered letter was being held for his signature. 


The only address I have for the reporter is a post offi 
I assume that 1 could personally travel to Tazewell, Virgin! 
enough questions to determine where the reporter lives and 1 
could find his home and he might be willing to give mo, or s 
stenographic notes which he made of the hearing. I do not 1 
whether his notes are legible or whether another reporter cc 
transcript of the hearing from his notes. 


An alternative way to ohtain a written transcript woulc 
hold a second hearing, but I an reluctant to hurdon the pari 
second hearing in view of the fact that 11 witnesses tostif: 



the oc.cuironc.es vividly enough to produce a satisfactory record. 


rtunntely, I retained all of the exhi.hits which were introduced 
hearing. The issue in this case dealt exclusively wiLh whether 
ant was providing sufficient', illumination to provide safe working 
ons at its surface mine. Twelve of the exhibits consisted of 
.holographs which contestant had had made of its mine anc! the 
nt used aL the mine. Many of my findings of fact arc based on 
ant's color photographs. Although my bench decision resulted in 
vorable decision for the Secretary of Lahor, it is entirely pos- 
hat counsel for the Secretary will, not believe that it Is nceos- 
filc a petition for discretionary review with the Commission be¬ 
lie decision is based almost entirely upon evidentiary facts, 
re, my decision will have little precedential value for any 
r other than the contestant in this proceeding. 

view of the circumstances described above, I have deoidod to 
he bench decision in final form. If counsel for the Secretary 
r should decide, after evaluating, the decision, that it Is nec- 
to file a petition for discretionary review, the ease can he 
d to :ne so that T can either hold another hearing or try to 
a transcripL from the notes made by Lhe reporter who appeared 
first hearing. 

e material which follows is the bench decision which warn orally 
n May 1?, 10ft?., after counsel, for the parties had completed their 
argument t:s. 

This proceeding involves a itoti.ee of contest filed on 
ril ft, l9ftl, in Locket: No. KKNT 81 — \ 10—R by Mountain Drive 
al Company alleging that Citation No. 993137 issued on 
rch in, 1981, under section 106(a) of the Federal Mine 
feiy and Health Act of 1977 is invalid because the citation 
correctly alleged that Mountain Drive had violated 30 O.K.R. 
77.207. Section 77.207 reads as follows: 

Illumination sufficient to provide safe work¬ 
ing conditions shall he provided in and on all sur¬ 
face structures, paths, walkways, stairways, switch 
panels, loading and dumping sites, and working areas. 

At tlie hearing MS11A presented its case through the Lo.nti- 
ny of one coal mine inspector supervisor and Mountain Drive 
pported its case through the testimony of JO witnesses. My 
cision will, be based on tlie following findings of fact: 

1. It was stipulated that Mountain Drive Is suhjee.L to the 
risdiction of the Act, that Mountain Drive operates the: No. 1 


adversely affect Mountain Drive-s acuity uo cmiuuue in 
business. 


2. As to the penalty criterion of contestant's good- 
faith effort to achieve rapid compliance, MSHA agreed that 
Mountain Drive could continue to use the illuminating methods 
which were in operation when Citation No. 993137 was issued, 
pending' the rendering of a decision in this proceeding as to 
whether Mountain Drive's illumination method is a violation 
of section 77.207. 

3. It was further stipulated that Citation No. 993137 
was issued on March ]0, 1981, alleging a violation of section. 
77.207 by Federal Coal Mine Inspector Supervisor Kenneth T. 
Howard who was accompanied by another inspector named H. M. 
Callihan. The stipulations are given in a two-page document 
which is Exhibit 1 in this proceeding. 

4. The inspector supervisor testified that he and 
another inspector went to Mountain Drive's No. 1 Strip Mine 
on March 10, 1981, at about 5:30 to 6 p.m. and examined vari¬ 
ous areas of the mine for a period of about 4 or 5 hours, lie 
was concerned about the adequacy of lighting in two different 
areas. 


5. The first area was at a dumping site in N Section 
where large trucks were dumping overburden into a hollow about 
20 feet in depth. A dozer was leveling dumped materials and 
the inspector supervisor was told by Mountain Drive's safety 
director that the dozer was available for extra illumination 
or spotting if needed. The inspector supervisor said the 
dozer's lights, when he observed them, were shining toward the 
dump trucks so as to be in the truck drivers' eyes as the 
drivers approached the dumping site. The inspector supervisor 
was accompanied by Mountain Drive's safety director, Ruddy 
Johnston, and the inspector supervisor asked Johnston to have 
the dozer turn so that its lights were shining on the dumping 
area rather than toward the approaching trucks coming in to 
dump overburden. 


6. The inspector supervisor would have accepted the 
dozer's lights as adequate supplemental illumination for the 
dumping area except for his belief that the dozer operator 
would normally be engaged in spreading overburden and could 
not be expected to shine his lights on the dumping site every 
time a truck approached. Moreover, he believed that the dozer 
had been placed in a supplemental lighting position to impress 
upon him that adequate lighting was available at the dumping 



i Ls roar one). The inspector supervisor concluded 
lighting was inadequate in the dumping area on 
of the ahovc-dcsci'i bed examination. 

The second area which the inspector supervisor be- 
bc insufficiently illuminated was a pit area known 

1 pit. He recalled the equipment he had observed 
3 pit as two dozers, but the citation was written 
ir prior to the date of the hearing and the inspec- 
visor's memory was not sufficiently keen to enable 

y for certain whether he had observed two end-loading 
n the N-3 pit or two dozers or one of each in the 
The only aspect of the N-3 pit's illumination ns 
the inspector supervisor was certain was that while 
from tlie dozers or loaders was sufficient for the 
to see the material they were pushing, the light- 

2 equipment was not bright enough to enahle the 
operator*; to see all the way to the top of the 

near which they had to work from time to time. 

t was the inspector supervisor's opinion time a 
nay become hazardous during any given ft-hour shift 
equipment operators must be able to observe the 
all the way to the top to he certain that it does 
op cracks which may release loose material which 
into the pit where the equipment is being used, 
the inspector supervisor indicated that a fatality 
red at another mine not owned by Mountain Drive a 
2 before he wrote the citation here involved and 
ity occurred shortly after a new shift had begun 
allowing a preliminary inspection of a highwall. 

, the inspector supervisor concluded that supple- 
ghting was needed in the N-3 pit. 

based on the facts summarized in Finding Nos. A 
above, the inspector supervisor and Inspector 
both signed Citation No. 993137. The condition or 
on that citation reads as follows: "Sufficient 
ion to provide safe working conditions was not 
at dumping location in "N" section and the "N-3" 

At the dumping locations only vehicle headlights 
ck-up lights were available and in the pit area, 
f the highwall where equipment was required to 
lose proximity were not illuminated." 

Charles Warren, a commercial photographer, was 
Mountain Drive to take some color pictures showing 
of illumination provided by the lights on Mountain 


when the inspector supervisor cited the h-o ril iu. 
cient lighting. Exhibits R through bare 8 x 10 photogra 
of illumination provided by the Euclid 75 trucks being used 
the dumping area cited by the inspector supervisor for insu 
cient lighting. Those photographs support a conclusion tha 
the trucks and end loaders provided a great deal of light. 


12. Ruddy Johnston, Mountain Drive's safety director, 
accompanied the inspector supervisor and the other inspecto 
on March 10, 1981. He introduced six 5" x 7" color photogr 
of one of the Euclid 75 trucks which was being used in the 
ing area on March 10, 1981. Exhibit I Is a close-up pictur 
the front of the truck. Johnston explained that the manufa 
installs four lights on the front and that Mountain Drive a 
tiomilly installs four supplemental lights on the front of 
truck, one on each end of the bumper and one on each side c 
the hood about even in height with the lost rung of the lad 
used by the truck driver to climb up to the truck's cab. 1 
hibit H is a close-up of the rear of the same Euclid truck 
showing the two sealed bean back-up lights which are stand, 
equipment installed by the manufacturer and two supplement?] 
lights which are installed by Mountain Drive to shine diage 
ally toward the left and right sides of the rear dual wheel 
Exhibits F and 0 arc two photos of the sane Euclid truck sl¬ 
ing a supplemental light which Mountain Drive adds just bel 
each front wheel so as to illuminate the area in front of t 
rear dual wheels. The actual illumination is illustrated 1 
the 8" x 10" photographs described in Finding Mo. 11 above. 


13. Johnston also introduced as Exhibits K and 1. two 
5" x 7" photographs of a 992 Caterpillar end loader like U> 
two being used in the N-3 pit when the N-3 pit was cited ft 
insufficient lighting. Johnston's Exhibits K and L show tl 
the manufacturer equips the loader with lights on the boom 
each side near the lower part of the windshield and with or 
light on each side of the top of the cah. Mountain Drive 
supplements the manufacturer's cab lights with two lights l 
tween the two top cab lights and the middle lights are 
directed upward so that the operator of the end loader may 
see the highwall above him. Johnston also testified that t 
inspector supervisor found the lights on the end loaders t( 
be insufficient only when they were being used in a positit 
which was parallel to the highwall. 


14* James Courtney is an operator of a 992 Caterpill? 
end loader and he was operating it in the N-3 pit on March 
1981, when Mountain Drive was cited for insufficient light: 


as shown in hxninu n, nun iiiul iu: Wilt, uiifiiui; to 
11 until the portahle light: plants were removed be- 
y created an unacceptable amount of glare in his 
eflecting off of mirrors and by shining directly 
eyes. He insisted that he could see the entire 
and that he could sec it clearly enough to have 
if any hazardous conditions had developed on the 
in N-3 pit. He said ho nearly always approached the 
at a 45° angle which enabled him to see to the top 
ghwall and he further .said that if he were to drive 
oader exactly parallel and close to the highwall, he 
that position be unahle to see to the top of the high- 
use of the roof of his cab and not because he lacked 
it light to see to the top of the highwall. 

George Brock was a truck driver on the day shift hut 
lirly often asked to report for work at 3 a.in. and work 
During such shifts, he had worked when Mountain 
I experimented with portable lighting units. No natter 

units were positioned, they blinded him so as to make 
more hazardous and difficult when they were used than 
’ were not used. 

Three other truck drivers supplemented brock’s testi- 
icir names were 15. B. Wilson, B. Eugene Johnston, and 
.y. All of them testified that they were driving Euclid 
larch 10, 1981, when Citation No. 993137 was written and 
' could see very well where they wore dumping with the 
istalled on the trucks as described in Finding Nos. 11 
3 above. All of them said they would come into the 
irea and make one pass around the dumping, site so as to 
le place where they wanted to dump. Then they would 
ind dump their trucks hy looking first into their top 
) mirror and then into the lower mirror, as those 
rc shown on Exhibits 1’, G, I, and J and as the areas 
;trated in Exhibits B, C, and D. 

Doug Hoskins has worked for Mountain Drive since 1970 
icame the mine manager in January 1980. He was not 
i to testify in person at the hearing held on May 11, 

: his deposition was taken on May 5, 1983, in Knoxville, 
i, at which time he was questioned by MSllA's counsel. 
»reed that his deposition could be received as evidence 
jroceeding. According to pages 7 and 8 of that deposi- 
mtain Drive expanded its overburden removal ability in 
the company experimented with portable lighting units 
■i months to determine whether such units could be used 
Lze safety and upgrade efficiency. After the lights in 


use ot tne portame unus - 

without using any illumination other than 
on the equipment as hereinhefore described 
year period, Mountain Drive was not cited 
cient lighting until the citation involved 
written on March 10, 1981. 


the lights installed 
. During that 6- 
for having insuffi- 
in this case was 


18 4fter Citation Mo. 993137 was issued, Hoskins dis 
cussed the* natter of illumination with other management per¬ 
sonnel and management decided that their record of no equip 
meat operators’ complaints and their safety record free of 
disabling injuries justified their conclusion that their 
methods of illumination provided safe operating conditions 
and merited their filing a notice of contest with respect to 
the citation. 


Consideration of Parties’ Arguments 

Counsel for Mountain Drive argued that his witnesses had 
carried their burden of showing that the supplemental lights 
installed by Mountain Drive on its trucks and end loaders pro¬ 
vided sufficient light to satisfy the requirements of section 
77.207, that is, illumination sufficient to provide safe work¬ 
ing conditions. 

I agree with Mountain Drive's counsel that the testimony 
of its witnesses and its exhibits support a finding that there 
was sufficient illumination in the N dumping area and N-3 pit 
to provide safe working conditions. I also agree with Mountain 
Drive's- counsel that the testimony of the inspector supervisor 
lacked the certainty which is required for me to find that the 
inspector supervisor's testimony alleging insufficient lighting 
should be found to preponderate over the testimony of the truck 
drivers and end loader operators who said that they could see 
perfectly we11. 

In his argument, counsel for the Secretary of Labor cor¬ 
rectly stated that there is nothing in section 77.207 which 
specifically requires an operator to provide illuminating or 
self-generating plants. The Secretary's counsel also agreed 
that Mountain Drive's equipment operators are uniform in 
their dislike for lighting plants. 

The Secretary's counsel was critical of Mountain Drive 
for its failure to present as a witness the operator of the 
dozer in the dumping area. I am not certain that the dozer 
operator could have contributed much useful information as 
to the sufficiency of the illumination provided by his dozer's 


• supervisor said Chat, in his opinion, the 
:s were blinding the truck drivers rather than 
to see. To that extent, the inspector super- 
complete agreement with the equipment operators’ 

> lighting plants because the equipment operators 

> glare from the lighting units made it difficult 
;eo where they were dumping. While a dozer oper- 
i his dozer to keep his lights from shining into 
?r's eyes, there is no way for a stationary light 
vary its position no ns to eliminate its glare 
iment operator's eyes. Moreover, every truck 
•gregated prior to testifying but, without excep- 
*iver testified that the operator of the dozer 

le dozer's lights when the trucks were dumping 
lozer's lights would not shine in their eyes. 

*e, I do not find that Mountain Drive's failure 
>venth witness to its list of witnesses is at 
>ap which would support a finding that Mountain 
Lied to carry its burden of countervailing the 
the inspector supervisor. It is not my practice 
mornings in testimony, but it is a fact that 
Llihan did jointly sign Citation Wo. 993137. T 
ihat effect his testimony would have hud on the 
vis proceeding, but his failure to testify con- 
irger gap in the Secretary's proof than the nb- 
dozer operator's testimony creates in Mountain 


rotary's counsel also objects because I sustained 
Mountain Drive's counsel to questions about how 
Lvers could see when they were in the N-3 pit 
?cretary's counsel says that he relies on all the 
li tat ion No. 993137 as to the N-3 pit and that he 
by ny ruling from developing his arguments in 
"to citation. The total claim of insufficient 
N-3 pit is "* * * in the pit area, sections of 


7 /. 2 t) / as to the pit uepenuo . w*., 

inspector supervisor used to support his conclusion that 
the highwall was not sufficiently iUuninated. The inspnc 
supervisor does not clain to have seen a single truck in tl 
K-3 pit. He supported the violation in the N-3 pit exclu 
sively by saying that the operator of the dozer or end loei< 
(he didn't know which it was) couldn't see the top of the 
highwa11 when the loader or dozer was in close proximity t< 
the highwall. 

Assuming, arguendo , that the Secretary's counsel shou 
have been allowed to develop the question of how much illui 
nation trucks could have provided in the N-3 pit, the evid' 
is overwhelming that all of the lights on the trucks wen'e ■ 
rected to the ground so that the truck drivers could see w' 
they were hacking their trucks before dumping their overbu 
Thus, it is certain that the lights on the trucks would no 
have illuminated the highwall and no amount of cross-examli 
tion of the truck drivers could have changed the basis for 
inspector supervisor's claim that the highwall was not suf 
ciently illuminated to provide safe working conditions. 

In its decision issued in Capital Aggregates, Inc . , 3 
FMSHRC 1388 (1981), the Commission considered two alleged 
violations of section 56.17-1 which reads the same as sect 
77.207 involved in this proceeding. The Commission stated 
page 1388 that the question presented is what constitutes 
illumination sufficient to provide safe working conditions 
The Commission then added that resolution of the question 
"* * * requires a factual determination based on the work! 
conditions in a cited area and the nature of the illuminal; 
provided". The Commission found a violation in that case 
cause lights at a coke storage bin and adjacent walkways w. 
not operable. The operator in that case argued that it ha 
provided adequate illumination because it had provided ele 
trical outlets for portable lighting equipment. The Commi. 
sion then stated at page 1389, ”Ip]ortable lighting could 
satisfy the standard where such lighting is accessible, it 
use is feasible and safe, and it provides adequate light 
under the circumstances". The Commission stated that the 
operator in that case had presented no evidence to show th; 
it had the portable equipment nor how much light it would 
provide even if it had been available. 

In this proceeding, Mountain Drive has gone far beyom 
the evidence considered in the Capital Aggregates case. 
Mountain Drive has presented a large number of witnesses wl 
have used portable lighting in strip mining and those wit¬ 
nesses have shown without any equivocation that portable 


irtaoie lighting nas Dt’ui midwh ny mountain uvive s evi- 
2 nce to bo neither feasible nor safe. 


1 believe that Mountain Drive has established by a pre~ 
inderance of tiic evidence that the lights on Its trucks and 
id loaders furnished sufficient illumination to provide safe 
irking conditions in the N dumping area and N-3 pit and that 
i violation of section 77.207 has boon proven. 

Since I have found that no violation was proven, there is 
i need to consider the civil penalty issues which were consol- 
iatod for consideration in this proceeding. 

UHKRF.FORF., it is ordered: 

The notice of contest filed on April 8, 1981, in Docket No. 
M.'T 81 — 1 10—R by Mountain Drive Coal. Company is sustained and 
i.tation No. 993137 .issued March 10, 1981, alleging a violation 
section 77.207 Is vacated. 


Q. 

Richard C. Steffny 
Administrative Law Judge 
(Phone: 703-758-6225) 



>ut ion: 

oyd R. Mens, Fsq., Attorney for Mountain Drive Coal Company, 

0. Box 1562, Middleshoro, KY 40965 (Certified Mail) 

rryl A. Stewart, F.sq., Office of the Solicitor, U. S. Department 
Labor, Room 280, U. S. Courthouse, 801 Broadway, Nashville, TN 
203 (Certified Mail) 


SECRETARY OF LABOR, : Civil Penalty Prc 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner : Docket No. KENT F. 

v. : A. C. No. 15-043: 

EASTOVER MINING COMPANY, 

Respondent : Brookside No. 3 1 

DECISION APPROVING SETTLEMENT 


When a hearing was convened on May 13, 1982, in Barbourvi 
tucky, in the above-entitled proceeding, counsel for the Secre 
Labor stated that the parties had reached a settlement of the 
The Secretary's counsel then made an oral motion for approval 
ment. Under the settlement agreement, respondent would pay r€ 
penalties of $1,250 instead of the penalties of $2,250 propose 
Assessment Office for the two alleged violations involved in t 
ing. 


Since the oral motion for settlement was made in the pres 
court reporter, it is normal procedure to wait until a transci 
hearing is received from the reporter before acting upon the c 
for approval of settlement. After the transcript-is received, 
normally issues his decision on the basis of the motion which 
transcribed by the reporter. In this instance, the court repc 
to submit a transcript of the hearing. We have been unable tc 
the reporter by telephone to ask whether he ever intends to ti 
the hearing, and he will not accept a letter sent by certifiec 
Therefore, I am issuing this decision on the basis of the note 
took at the hearing. 

Section 110(i) of the Federal Mine Safety and Health Act 
lists six criteria which are required to be used in dcterminii 
penalties. The six criteria were considered by the parties wl 
reached their settlement agreement. As to the criterion of tl 
respondent's business, the proposed assessment sheet in the ol 
shows that respondent produces over 2,000,000 tons of coal on 
basis and that the Brookside No. 3 Mine involved in this procf 
duces over 200,000 tons of coal per year. Those figures supp< 
ing that respondent is a large operator and that any civil pei 
assessed in this proceeding should be in an upper range of maj 
sofar as they are determined under the criterion of the size < 
business. 


sociated Drilling* me ., j iuma 104 liy/M;, that a judge may pre- 
an operator is able to pay civil penalties if the operator fails 
t any evidence regarding its financial condition. In the absence 
atements by the Secretary's counsel or facts in the official file 
g that a contrary conclusion should be drpwn, I find that payment 
ies will not cause respondent to discontinue in business. 

the criterion of respondent's history of previous violations, 
or the Secretary stated that during the 24 months preceding the 
f the two citations involved in this proceeding, respondent had 
ssed for a total of 243 violations during 390 inspection days, 
n of those figures to the assessment formula in 30 C.F.R. § 
which was in effect prior to May 21, 1982, when the penalties 
roceeding were proposed by the Assessment Office, shows that a 
nine penalty points should be assigned under the criterion of 
t's history of previous violations. I find that the settlement 
are sufficiently large to allow for an appropriate amount to be 
under the criterion of respondent’s history of previous viola- 


remaining three criteria of negligence, gravity, and the opera- 
d-faith effort to achieve rapid compliance will be considered in 
g discussion of the allegations contained in each citation. 

No. 741492 alleged that responding had violated 30 C.F.R. § 75. 
ailing to remove from service a track vehicle which had a defec- 
ce for holding the trolley pole against the trolley wire which 
the vehicle with electrical power. One of respondent's foremen 
track vehicle even though he knew that the trolley pole frequent- 
oose from the trolley wire. The foreman was electrocuted when he 
reattach the trolley pole to the source of power. The Assessment 
ived the normal penalty formula described in section 100.3 and 
a penalty of $1,000 for the violation based on narrative findings 

py of the narrative findings is a part of the official file, 
dings show that the Assessment Office considered the violation 
oen the result of negligence and to have been very serious. The 
's counsel stated that the parties had agreed to reduce the pro- 
alty of $1,000 to $600 primarily because the facts do not warrant 
that respondent was as negligent as the Assessment Office found 
A foreman had used the car with the defective power attachment 
th knowledge that the track vehicle was not in safe operating 
. I believe that the Commission's decision in Nacco Mining Co ., 
848 (1981), can be cited as a precedent for allowing some reduc- 
he proposed penalty under the criterion of negligence. In the 
e, the Commission found that the operator was nonncgligent for a 
of section 75.200 in circumstances which showed that a foreman 


iol.ation of the operator's roof-control plan. The foreman was killed 
hen the roof fell on him. The facts showed that the foreman had recciv 
roper training and that he had shown good judgment on prior occasions 
ith respect to following safety regulations, but on the day of the ac.ci 
ent, he acted aberrantly and engaged in conduct which was wholly unfore 
een. The foreman's action did not expose anyone else to harm or risk, 
e Commission stated that finding an operator negligent in such c.i.rcuni- 
tances would discourage pursuit of a high standard of care because, re- 
ardless of what an operator did to insure safety, a finding of negligen 
ould always result. 

Using a track vehicle with a defective trolley wire attachment nece 
arily exposes the operator of such a vehicle to a hazardous condition, 
specially if he undertakes to reattach the trolley pole to the trolley 
ire without deenergizing the trolley wire, as the foreman did in this 
nstance. Therefore, the Assessment Office correctly found that the vio 
at ion was serious. 

The second civil penalty sought in this proceeding is based on Cita 
ion No. 741493 which alleged a violation of section 75.512 because a 
eekly examination of the track vehicle cited In the preceding diseussio 
as not being made. The Assessment Office found the violation to have 
een serious, to have been the result of a high degree of negligence, an 
roposecl a penalty of $1,250. The reason that the Assessment Office pro 
osed a larger penalty for the alleged violation of section 75.512, than 
t had for the violation of section 75.1725 described above, is that the 
ssessment Office concluded that the cause of the foreman's death was re 
pondent's failure to make the required iveekly examination of electrical, 
quipment and to repair such equipment when defects were found. 

Counsel for the Secretary stated that the parties had agreed to a 
eduction of the proposed penalty from $1,250 to $650 because, if a hear 
ng had been held, there was some doubt that a violation of section 75.5 
ould have been proven. Also the Secretary's counsel noted that there v 
considerable amount of overlapping of the two alleged violations in th 
oth the previous violation of section 75.1725 and the instant violation 
f section 75.512 depended to the same extent upon a failure to inspect 
nd correct the defects in the device which was supposed to keep the tro 
ey pole attached to the trolley wire. 

As the Commission observed in Lone Star Industries , 3 FMSWWC 2526, 
529 (1981), the occurrence of an accident or of a fatality does not by 
tself prove or disprove existence of a violation. Occurrence of an 
ccident, however, may cause inspectors to notice violations which they 
ay have overlooked on previous occasions. The doubt as to occurrence c 
he violation, coupled with the overlapping nature of the violations, 
arrants a reduction of the proposed penalty from $1,250 to $650. 


tie Assessment Office found that respondent abated both alleged 
"* * * within a reasonable period of time." The inspector ob- 
alleged violation of section 75.1725 at 7 a.m. and gave respond- 
within which to terminate the violation. The subsequent action 
nating the citation indicates that the track vehicle was removed 
ne and taken completely away from the track by 9 a.m.. While 
did not achieve abatement within the hour given by the inspector, 
that abatement within a period of 2 hours is sufficiently close 
allowed for abatement by the inspector to support a finding 
dent demonstrated a good-faith effort to achieve abatement so 
itional monetary amount should be assessed under the criterion 
th abatement. 

bsequent action sheet terminating Citation No. 7A1A93 was not 
il November 20, 1980, or nearly 6 months after the citation was 
ometimes the inspectors who initially write citations overlook 
write subsequent action sheets to terminate the citations, 
another inspector will check the files in MSHA's office and 
given citation is still outstanding. He will then go to the 
termine whether the citation should be abated. The termination 
is instance was written by a different inspector from the two 
vho originally wrote the citation. Since abatement was achieved 
a No. 7A1A93 by taking out of service the. same vehicle which was 
m service to abate Citation No. 741492, it is safe to conclude 
is no basis to make a finding of a lack of good faith in connec- 
he 6-month abatement period associated with Citation No. 741493. 
no additional monetary amount should be assessed for the alleged 
f section 75.512 under the criterion of good-faith abatement. 

eve that the foregoing discussion of the six criteria shows that 
ry's counsel gave sufficient reasons to warrant the grant of his 
Cor approval of settlement. 

ORE, it is ordered: 

lie motion for approval of settlement made at the hearing on 
2 , is granted and the settlement agreement is approved. 

ursuant to the settlement agreement, respondent, within 30 
e date of this decision, shall pay civil penalties totaling 
h are allocated to the respective alleged violations as follows: 


Total Settlement Penalties in This Proceeding 


$1 


Richard C. Steffey 
Administrative Law Jud 
(Phone: 703-756-6225 


Distribution: 

Darryl A. Stewart, Esq., Office of the Solicitor, U. S. D 
of Labor, Room 280, U. S. Courthouse, 801 Broadway, Nashv 
37203 (Certified Mail) 

Karl S. Forester, Esq., Attorney for Eastover Mining Co., 
Forester, Buttermore & Turner, Forester Building, First S 
Harlan, KY 40831 (Certified Mail) 



Civil Penalty Proceeding 


,RY OF LABOR, 

SAFETY AND HEALTH 
I1STRATION (MSHA) , 

Petitioner : Docket No. SE 81-50 

v. : A. C. No. 40-02512-03009 W 

lOOM TIPPLE, 

Respondent : Moon Tipple No. 2 

DEFAULT DECISION 

inces: Darryl A. Stewart, Esq., Office of the Solicitor, 

U. S. Department of Labor, for Petitioner; 

No one appeared at the hearing on behalf of Respondent. 

Administrative Law Judge Steffey 

ien the hearing in the above-entitled proceeding was convened in 
ville, Kentucky, on May 12, 1932, pursuant to written notice of 
; dated April 5, 1982, and received by respondent on April 7, 1982, 

. for the Secretary of Labor entered his appearance, but no one 
:d at the hearing to represent respondent. 

ider the provisions of 29 C.F.R. § 2700.63(a), when a party fails 
»ly with an order of a judge, an order to show cause shall be di- 
to the party before the entry of any order of default. An order 
? cause was sent to respondent on May 17, 1982, pursuant to section 
5(a), requiring respondent to show cause why it should not be found 
.n default for failure to appear at the hearing convened on May 12, 
Since respondent had failed to reply to the prehearing order issued 
•y 5, 1982, in this proceeding, the show-cause order also required 
lent to explain why it should not be held in default for failure to 
* the information requested in the prehearing order. A return re- 
.n the official file shows that respondent received the show-cause 
m May 20, 1982. Respondent was required to answer the show-cause 
>y June 7, 1982, but no reply has been received. 

jspondent's owner, Mr. Billy Moon, called me at the motel in Bar- 
.le about 7:30 p.m. on May 12, 1982, to explain why he had not been 
: at the hearing when it was convened about 1:30 p.m. on May 12, 

The reason given by Mr. Moon for not appearing at the hearing was 
> had left home in plenty of time to drive to Barbourville before 
iring was due to commence, but the steering mechanism on his truck 
working and it was necessary for him to take his truck to a garage, 
m said that it first appeared that the steering could be repaired 
i for him to drive to Barbourville before the hearing, but subse- 


not be repaired in time for him to be at the hearing, but he was 
that MSHA's counsel, the reporter, MSHA’s witnesses, and the jud 
ready left the building where the hearing was to be held. 

The personnel in MSHA’s Barbourville Office have always adv 
promptly in the past when I have received telephone calls. I wa 
30 minutes after the scheduled hearing time for Mr. Moon to appe 
the hearing was convened, and I did not leave the hearing room f 
hour after the hearing had been scheduled to begin. Therefore, 
ficult for me to understand how Mr. Moon ccru]d have called me as 
it became clear that his truck could not be repaired in time for 
appear at the hearing. 

Mr. Moon stated in his phone call to me on the evening of h 
his defense in this proceeding was that new equipment was being 
the tipple when the citations were issued and that no coal was l 
essed. All of the civil penalties sought in this proceeding are 
violations of section 104(b) of the Act because, according to tl 
of withdrawal, respondent continued to operate its tipple after 
drawal orders had been issued. There is nothing in the official 
explain why respondent would have continued to operate its tippl 
testing purposes, after withdrawal orders had been issued. 

Moreover, the four withdrawal orders involved in this procc 
little relationship, if any, to the mechanical operation of the 
The foregoing statement is based on the fact that the underlying 
were for (1) failure to replace a shattered windshield in an enc 
(2) failure to provide a certified person to make'examinations f 
ous conditions, (3) failure to submit a noise survey as to two t 
and (4) failure to record the results of examinations of electrj 
men t. 


In any event, the show-cause order gave the operator an opf 
to explain why he failed to respond to the prehearing order, wh) 
to give prompt notice of the fact that his truck had broken dowi 
his defense of testing new equipment would have been relevant fc 
ance of penalties for continuing to operate after withdrawal ore 
been issued. 

Inasmuch as no reply to the show-cause order has been subm: 
find respondent to he in default for failure to appear at the h( 
vened on May 12, 1982, and for failure to reply to the prehearii 
issued February 5, 1982. Section 2700.63(b) of the Commission'; 
provides that ”{w]hen the Judge finds the respondent in default 
penalty proceeding, the Judge shall also enter a summary order < 
the proposed penalties as final, and directing that such penalt: 


lly Moon Tipple, having been found in default, is ordered, within 
from the date of this decision, to pay civil penalties totaling 
which are allocated to the respective alleged violations as 


tation No. 979886 11/13/80 § 104(b) cited in Order No. 

86079 issued 9/19/80 . $ 130.00 

tation No. 979887 11/13/80 § 104(b) cited in Order No. 

986080 issued 9/19/80 . 150.00 

tation No. 979889 11/13/80 § 104(b) cited in Order No. 

979888 issued 11/13/80 . 125.00 

ation No. 983862 11/13/80 § 104(b) cited in Order No. 

986077 issued 9/19/80 . 300.00 


al Civil Penalties Proposed by Assessment Office . $ 705.00 

G. 

Richard C. Steffey ** ** 
Administrative Law Judge 
(Phone: 703-756-6225) 


Jtion: 

rryl A. Stewart, Esq., Office of the Solicitor, U. S. Department 
Labor, Room 280, U. S. Courthouse, 801 Broadway, Nashville, TN 
103 (Certified Mail) 


Lly W. Moon, Owner, Billy Moon Tipple, Box 314, Monteagle, TN 
356 (Certified Mail) 








SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 
Petitioner 

v. 


Civil Penalty Proceedin 

Docket No. KENT 81-228 
A.O. No. 15-07212-03016 

No. 21 Mine 


SHAMROCK COAL COMPANY, 
Respondent 


DECISION 


Appearances: Carole M. Fernandez, Attorney, U.S. Department 
Nashville, Tennessee, for the petitioner; Nevll 
Esquire, Manchester, Kentucky, for the responde 

Before: Judge Koutras 

Statement of the Proceedings 

This proceeding concerns a proposal for assessment of ci 
filed by the petitioner against the respondent pursuant to se 
of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 
charging the respondent with one alleged violation issued pu 
to the Act and the implementing mandatory safety and health s 
Respondent filed a tijnely answer in the proceedings and a hes 
on August 25, 1982, in London, Kentucky, and the parties appe 
participated fully therein. 


Issues 

The principal issues presented in this proceeding are (1 
respondent has violated the provisions of the Act and impleme 
regulation as alleged in the proposal for assessment of civil 
filed in this proceeding, and, if so, (2) the appropriate civ 
that should be assessed against the respondent for the allege 
based upon the criteria set forth in section 110(i) of the Ac 

In determining the amount of civil penalty assessments, 
of the Act requires consideration of the following criteria: 
operator's history of previous violations, (2) the appropriat 




'tnpiiance an-ei iwLiu^anun u.l me violations. 


Applicable Statutory and Regulatory Provisions 

The Federal Mine Safety and Health Act of 1977, Pub. L. 95-164, 
!. § 801 e_t seq . 

Section 110(i) of the 1977 Act, 30 U.S.C. § 820(i). 

Commission Rules, 29 C.F.R. § 2700.1 et seq . 

■ions 


i parties stipulated to the following (Tr. 3-5): 

The subject mine is subject to the jurisdiction of the Act. 

At the time the citation issued in 1981, the mine had an 
annual coal production of 200,000 tons. 

The citation in question was issued by a duly authorized 
representative of the Secretary of Labor. 

The proposed civil penalty will not adversely affect the 
respondent's ability to remain in business. 

Once the citation was issued, the respondent acted in good 
faith in rapidly abating the cited conditions. 

Respondent's history of prior violations is reflected in 
petitioner's exhibit G-l, a computer print-out listing 
such violations. 

testimony and evidence 

1A Inspector Joe M. Burke confirmed that he issued the citation 
cion on April 8, 1981, because of the failure by the respondent 
a test hole in the roof as required by its approved roof control 
ted January 7, 1980. He identified the applicable portion of 
i as section 9, page 7, and indicated that it required a test 
be drilled to a depth of 12 inches above the anchorage horizon 
Dolts being used during each production shift. The plan also 
i that such a test hole be left open, plugged with a readily 
)e plug, or painted with a distinctive paint to identify it as a 
le (Tr. 7-10) . 


bolting crew had not been in the place in question during th- 
While examining some loose roof bolts with Mr. Caldwell, Mr. 
looking for a test hole, but could not find one. Mr. Caldwe 
him that the roof bolting work had been done on the previous 
The nearest test hole which could be found was 150 feet back 
face. Since a fresh cut had been taken out of the number 1 ' 
place, a test hole should have been made in that area, and M 
indicated that he issued the citation for the first shift wh 
completed its work. Had the work been done on the second sh 
not have issued any citation. He did so because he consider 
roof work had been done on the prior shift (Tr. 10-16). 

Mr. Burke believed that the respondent should have been 
violation in that the first shift foreman should have conduc 
examination of the roof for the oncoming second shift. Mr. 
indicated that he checked the preshift record book and it di 
that any test holes were being drilled and it did not indica 
or roof abnormalities (Tr. 17). 

Mr. Burke stated that during his inspection he detected 
of 30 roof bolts were not properly torqued, and he determine 
was due to the roof bolting machine being out of adjustment 

On cross-examination , Mr. Burke confirmed that out of t 
mined in the number one entry of the 001 section, a fresh cu 
20 feet taken out in the number one working place was not bo 
but 31 feet of the roof was bolted (Tr. 22). He examined th 
working area and found no evidence of any test hole being dr 
Mr. Caldwell told him that all of the work had been done on 
shift (Tr. 25). Had the first shift drilled a test hole, Mr 
would have the entire remainder of the second shift to drill 
based on the amount of coal he produced during his shift (Tr 

Mr. Burke stated that the respondent's normal practice 
the test holes open and that on prior Inspections at the min 
observed such test holes drilled in the roof (Tr. 27). The 
of such test holes is to determine the adequacy of the ancho 
strata where the roof bolts will be installed (Tr. 30). A t 
drilled in the area which had been permanently bolted in ord 
the citation, and this was done some five to ten minutes aft 
the citation (Tr. 33), 

Respondent's testimony and evidence 

James Napier , testified that he was the first shift for 
April 8, 1981, and he stated that the required test hole was 


ontrol plan and that: he personally observed it after Mr. Burke’s 
nspection immediately the next morning. The hole was drilled approxima 
0 feet inby the last open crosscut approximately five to six feet from 
he right rib (Tr. AO). lie stated that when he learned that the citatio 
ad issued he asked the roof bolter to show him where he had drilled 
he test hole, and he personally saw that hole as well as the one which 
as drilled to abate the citation (Tr. 41). 

On cross- e xamination , Mr. Napier confirmed that when he saw Mr. Bur 
he day after the citation issued he advised hLm that the test hole had 
een drilled on the first shift (Tr. 43). lie also confirmed that he 
old Mr. Caldwell that the test hole was drilled (Tr. 45). 

C orbett Ca ldwell, second shift section foreman, testified that on 
he day of the inspection he and Mr. Burke looked for the test hole and 
ould not find it. The tost holes are normally drilled through the m.idcl 
f the roof, and in this case the hole had been drilled to the side, 
ie determined that the hole had In fact been drilled when Mr. Napier 
dvised him of this the next evening. He went to the area and found 
ha hole and he indicated that it was hard to see because of the way 
he coni, was cut. He indicated that this was the reason why he and 
ir. Burke had not seen the hole during the inspection (Tr. 49). 

On cross-exami nation, Mr. Caldwell confirmed that lie found the test; 
.ole precisely where Mr. Napier said it was drilled, and he indicated 
hat he and Mr. Burke missed it because they were not looking in that 
rca. He could not recall, whether he should Mr. Burke the test hole 
fter lie discovered it (Tr. 51). 


eb uttnl test ! mony 

Inspector Burke was called in rebuttal and he confirmed that when 
e returned to the mine the day after lie issued the citation, Mr. Napier 
lentioned the test hole to him ancl indicated that one had been drilled, 
'owever, he could not recall Mr. Caldwell mentioning the test hole, nor 
ouid he recall looking for it on that day (Tr. 58). 

Mr. Burke stated that even if he had found a test hole the next day 
hare would he no way thru: he could determine when it was drilled, lie 
ndicated that at the time of his inspection, the person who would have 
rilled the hole and the shift foreman had already gone home (Tr. 62). 
io also conceded that the test hole could have drilled as stated by Mr. 
,i\d had he gone back to look tire next day he would not have vacated the 
;itation because he found none during his inspection (Tr. 64). 



be drilled in the roof on a horizontal plane of 12 inches, 
ansxver to the charges the respondent maintained that under t 
control plan the respondent was only required to drill such 
sometime during the shift, and that the inspector acted prem 
by issuing the citation before waiting for the end of the sh 
short, respondent initially argued that the test hole would 
drilled had the inspector not acted hastily and prematurely 

At the hearing respondent's counsel stated that during 
tion of the facts surrounding the citation in preparation fo 
discovered evidence that the required test hole had in fact 
on the first shift. This evidence was presented at the hear 
testimony by the first shift foreman James Napier. I find M 
to be a credible witness, and I accept his testimony as proo 
fact that the test hole was in fact drilled, and I take 'note 
Burke's testimony that it was possible that the hole was dri 
testified to by Mr. Napier. 

It seems clear to me that on the facts of this case the 
issued the citation because he found no test hole had been d 
the first shift. He and the second shift foreman looked for 
in an area where it would normally have been drilled. They 
did not look at the area where the first shift foreman state 
located. 

The pertinent roof control provision, paragraph nine, e 
requires that a test hole he drilled during each production 
Since no production had taken place on the second shift at t 
the inspection conducted by Inspector Burke on April 8, 1981 
was issued because he found no evidence that the test hole h 
drilled on the immediate preceding first shift which had jus 
The roof area which had been completed on that shift was ful 
(TR. 35-37). 


Conclusion and Order 

After careful consideration of all of the testimony and 
adduced in this case, I conclude and find that the responden 
has established that the required roof control test hole was 
drilled as required by its plan. Under the circumstances, I 
that Citation No. 990324, issued on April 8, 1981, charging 
of mandatory safety standard 30 CFR 75.200, IS VACATED, and 
IS DISMISSED. 


Smith, Esq., Smith & Emmons, 110 Lawyer Street, Manchester, KY 
(Certified Mail) 



RICHARD E. BJES, 

Complainant 


v. 


CONSOLIDATION COAL COMPANY, 
Respondent 


Disc r imi.na t ion Compl a in 
Docket No. PENN 82-26-D 
Laurel Mine 


DECISION 


Appearances: Carson Bruening, UMWA District !} 2, Edensburg, 

for the complainant; Jerry E. Palmer, F.squire, 
Pennsylvania, for the respondent. 


Before: 


Judge Koutras 


Statement of the Case 

This proceeding concerns n complaint of discrimination f 
the complainant against the respondent pursuant to section 10 
Federal Mine Safety and Health Act of 1977. The complaint wa 
the Commission after the complainant was advised by MSHA that 
of his complaint did not disclsose any discrimination under th 

The complaint filed by Mr. Bjes in this case states as f> 

I was removed from the mine at 7:30 p.m. on July 30 
1981., and informed that I was being suspended with 
intent to discharge effective immediately for refus 
to run a shuttle car, that in the opinions of the m 
safety committee, Federal Inspector Charles Burke a 
myself was a hazard to mvseif and members of my ere 1 
The problem was caused by my size and the lack of r 
in the car. A safety grievance and a regular griev 
were then filed which sent the case into arbitralio 
The arbitrator's decision was that I would be suspc 
30 working days. I feel that iny individual safety 
rights were violated and that I was disciplined ill 
under Federal, law protecting my right to a safe wor 
place. 

Respondent filed a timely answer denying that it had dis 
against Mr. Bjes, and asserting that the action taken against 
result of insubordination because of his failure to comply wi 
management order to operate the shuttle car in question. 




Issues 


The principal issue presented in this case is whether Mr. Bjes' 
refusal to operate the shuttle car in question was protected activity u 
the Act, and whether respondent's disciplinary action taken against him 
for this refusal, is discriminatory under the Act. Additional issues 
raised by the parties are identified and discussed in the course of thi 
decision. 


A pplicable Statutor y and Regulatory Provisions 

L. The Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 30 
et_ se_T._ 

2. Sections 105(c)(1), (3) and (3) of the Federal Mine Safety and 
Health Act of 19 77, 30 U.S.C. §§ 8.15(c)(1), (2) and (3). 

3. Commission Rules, 29 CFR 2700.1 _e_l_ secp^ 

Connla_inan_t 1 s Test im ony a nd Fvldonce 

Richa rd Bj os testified that on July 30, 1.981 he was ordered to 
operate, the number 9 shuttle car, but he found it uncomfortable and he 
was unable to reach the brake pedal with his leg and he could not steel 
with ills hand because his leg was in the way. lie advised the shift 
boss of his difficulties, but was told to try and operate it anyway anc 
operated the machine for the remainder of the shift. However, the macl 
had to be shut down for repairs for two hours because he ripped off 
some motor hoses while trying to mnnuever the machine in the section. 
Tiie car in question is a low profile machine and then he experienced 
difficulty in reaching the controls so as to facilitate backing in and 
out of areas where pillar extraction was talcing place. After the shifi 
was over he discussed the matter with a safety committeeman and with 
mine foreman Uofrichter. After his discussion with Mr. llofrichter, he 
was under the impression that someone else would be assigned to the loi 
profile machine and that he (Bjcs) would be assigned to a high profile 
car which had more room under Lhe operator’s overhead canopy. 

After returning to work the next day, Mr. 13jes stated that he tol< 
the section boss that he was not going to operate the low profile car 
and that he was supposed to operate, the high profile one instead. Aft< 
checking with the office, his boss told him he was to operate the low 
profile machine, and when Mr. Bjes refused to operate it Mr. Hofrichte 
and the safety committeeman came to the section and Mr. Bjes demonstra 



Mr. Bjes stated that after returning to work after his s 
he was assigned to the same low profile shuttle car and at ten 
operate it. He did so because he lost his arbitration case c 
his initial refusal to operate the machine. He ran the car \ 
but was injured when he struck his knee on the steering wheel 
to scop the machine while pulling in behind a continuous mini 
He suffered a fractured knee cap and Corn ligaments, underwer 
and was incapacitated for five months. Mr. Bjes stated furtl 
Inspector Burke's accident report reflected that the injury v 
by his leg being positioned above the steering wheel, and in* 
going outside Che wheel when he attempted to stop the machine 
went inside, thereby causing his injuries (Tr. 20). 

On cross-examination , Mr. Bjes confirmed that he had woi 
the respondent for some six years. He also identified the i 
to operate as a standard low profile shuttle car, and stated 
were two additional cars operating in the section at the sum* 
low profile machine and one a high profile machine. Prior t< 
he operated a scoop in the four east section, but would "fl.L 
shuttle car operator when the regular operator did not show i 
He estimated that he operated a shuttle car on and off for s 
prior to July 1981, but always on a "fill in" basis. His rc; 
classification was as a scoop operator and he operated a sco< 
of the time and the shuttle car five percent of the time (Tr 

Mr. Bjes confirmed Chat prior Co July 1981, he operated 
low profile number 10 car, and while he complained to manage 
the machine was too small, he did not invoke his safety righ 
stated Chat he regularly operated the high profile number fo 
until July 27 or 28 when the regular operator returned to wo 
(Bjes) was reassigned to the low profile car. Mr. Bjes conf 
he understood that seniority on his crew dictated that he wo 
required to operate the number 9 shuttle car, but that he de 
was unsafe during the course of the shift and not when the r 
operator (Wall) returned to work (Tr. 27-29). 

Mr. Bjes indicated that Che number 9 machine was not de 
and he explained how he tore Che hose off the machine on Jul 
while operating it in the section. He reported the damage t 
foreman Wayne Ross, and he stated that Mr. Ross told him to 
machine because he could not steer it around the corner. Mr 
confirmed that when he met with Mr. Uofrichter, both he and 
committman John Adams were left with the impression that he 
to the higher profile machine (Tr. 34). 


i it safely since he does not consider it safe "when you have to operate 
with your knees under your chin" (Tr. 35). 

Mr. Bjes stated that at the time Mr. Ross removed him from the 
ichine he did not tell him of his injury and that Mr. Ross assigned him 
i some belt work. Mr. Bjes walked to the belt and commenced shovelling 
irk, but did not report his injury because "if we would report every 
.ttle injury we get during the course of the shift we wouldn’t get 
iy work done" (l'r. 37). He indicated that at the time of his injury 
* thought he had simply "twisted his knee up a little bit" and commented 
iat this "happens all the time in the mines" (Tr. 37). 

On redirect , Mr. Bjcs stated that a "few people" had previously 
:en removed from shuttle cars because of their size and inability to 
ierate the machines, and that there had never been any questions about 
: and no disciplinary action was ever taken against them. He confirmed 
iat Consol did not contest his injury compensation claim, and that mine 
inagement found that the cause of the accident was that he was "injured 
tile operating the shuttle car and my left knee struck the steering 
leel" (Tr. 38-39). 

In response to bench questions , Mr. Bjes identified one Mike Wyatt 
i an operator taken off the same machine two years ago because.he could 
it safely operate it. He also stated that "everybody that run that 
luttle car complained that it was too small no matter what their size was 
'r. AO). He also indicated that the problems with low profile shuttle 
irs has been discussed at union safety committee meetings and that he 
ivoked "his individual safety rights and I got fired for it so I guess 
'erybody is afraid to do anything" (Tr. A3). He also confirmed that 
lobody ever refused to run it because it was unsafe. Everybody just 
>nt ahead and said, I guess I'll just run it, to keep out of trouble" 

’r. A3). He described his actions after he was injured as follows 
?r. AA-A6): 

JUDGE KOUTRAS: And then you went ahead- 

THE WITNESS: I went home. 

JUDGE KOUTRAS: No, what was the— 

THE WITNESS: They carried me out on a stretcher. 

JUDGE KOUTRAS: Let me see if I can-you hit your 

knee on the shuttle car and you got off. And were you 
assigned to shovel coal then? 


JUDGE KOUTRAS: Okay, so you weren't: assigned to shovel 
coal Cor any extended period of time? 

THE WITNESS: No. 

JUDGE KOUTRAS: Okay. 

THE WITNESS: I didn’t even finish what I was supposed to 

do. 

JUDGE KOUTRAS: And then you were carried out of the mine 
on a stretcher? 

THE WITNESS: Yes, sir. To the hospital. 

JUDGE KOUTRAS: And you were diagnosed as having a fractur 
knee cap? 

THE WITNESS: At the emergency room they diagnosed it as a 
possible fracture and torn ligaments with sprain or something. 

JUDGE KOUTRAS: It wasn't actually torn ligaments of 
fracture, just possible but, in any event you were incapacitate 
right? 

THE WITNESS: Right. 

JUDGE KOUTRAS: How long were you off work? 

THE WITNESS: Five and a half months I think it was. 

JUDGE KOUTRAS: Due to that injury? 

THE WITNESS: Yes, sir. I ended up getting operated on nr 
the recovery after that. 

his salary as a scoop operator was the san 
He also indicated that he volunteer 
ng to run the shuttle car, and that 
ab or take alternate work while hi 



so serves as chairman of the mine safety committee. He confirmed 
rior to the instant litigation, Ray Siefert was taken off the 
e car because he could not operate the car safely and efficiently 
his size and he was not disciplined for this. Hr. Borella confirmed 
e was present on July 30, 1981, in the section in question with 
1 inspector Charles Burke and Mr. Bjes. Mr. Bjes demonstrated 
oblem he was having with the shuttle car in question. Mr. Bjes 
eat difficulty in reaching the brake, and when he did so his left 
ould get above the steering wheel itself which in turn created 
lem in steering the machine. Mr. Borella stated that Inspector 
indicated to him that because of his (Borella’s) size, he couldn't 
e machine safely. Mr. Borella indicated that Mr. Burke snt in 
chine and also took some measurements, and commented that it was 
le to make some modifications to the machine to alleviate the 
roblems (Tr. 54-56). 

r. Borella confirmed that after Mr. Burke looked at the machine, 
rella) advised Mr. Bjes that he agreed with his conclusion that 
Id not operate the car safely, and that he did so on the assumption 
he machine could be modified to permit Mr. Bjes to operate it safely, 
rella also indicated that he made his recommendations concerning 
e modifications to Mr. Hofrichtcr. Wien Mr. Hofrichtcr rejected 
commendations as invalid, he (Borella) advised Mr. Bjes that lie 
not operate the machine and indicated that "wc will go through 
er actions being necessary to alleviate this problem" (Tr. 57). 
rella confirmed that he was not disciplined for advising Mr. Bjes 
operate the machine, and he believed that he acted within his 
iction as a safety chninitteentm in advising Mr. Bjes not to operate 
chine (Tr. 59). He also confirmed that he specifically suggested 
Hofrichter that Mr. Bjes be taken off the machine, reassign 
another machine, or assign him other work (Tr. 60). However, 
ment believed they had the right to assign him to the same machine, 
confirmed that the arbitrator denied Mr. Bjes' relief because 
bitrator did not believe that his operation of the machine 
tuted an imminent clanger (Tr. 62). 

r. Borella confirmed that he was aware of the fact that Mr. Bjes 
jured upon his return to work, but does not have a copy of the 
nt report. He also confirmed that some modifications were made 
machines but that operators still complained with operational 
ms while running them. Management took the position that they 
purchase any equipment they desired, and the union’s position 
at the men would operate the machines if they can do so safely 
3). He believed that Mr. Bjes had a legitimate reason for refusing 
rate the machine even though the arbitrator did not believe that 
inent danger existed under the contract, and he believed "it was 
oolish to even consider to make somebody do something that they 
s unsafe when there is a way that can be alleviated (Tr. 65). 


uuauie, LocaLiy unsaie ^ir. oooine oi. uie upei;nui a art: 
in stature that Mr. Bjes, and some are larger, and he concede( 
of the other operators have invoked their safety rights (Tr. ( 
He believed Mr. Bjes acted in good faith in asserting his rigi 
described some of the problems in operating tire low profile c; 
He conceded that Mr. Bjes' complaint about the car in questi.oi 
to be peculiar to him and that no one else complained to the ] 
they intended to shut the machine down and invoke their indiv: 
safely rights (Tr. 7-0. He concurred in Mr. Bjes* judgment tl 
could not operate the machine safely (Tr. 74). He confirmed ; 
is six feet five inches tall and weighs 260 pounds and is sigi 
larger that Mr. Bjes (Tr. 75). 

Re spondent's Testimony and Evidence 

Wavne T. Ross, section foreman, testified that Mr. Bjes \ 
assigned to his crew on Monday, July 27, 1981, and that the m 
crew was working In the four cast section on retreat mining wi 
.identified a scale map of the section (exhibit R-.l), and test 
to where mining work was taking place, including Che areas win 
shuttle cars were operating (Tr. 114-119). Mr. Ross indicate! 
shuttle cars were operating on the section at that time, and 1 
them as car numbers four, nine, and ten. The number four car 
high profile off-standard car, the number nine is a low profi 
car, and the number ten is a low profile off standard car. Oi 
cars four and nine were used and the mine operator purchased 
profile cars because of the height of the coal. Mr. Bjes was 
the number nine car on July 28th, and Tim Peterman was opera 
number four car, and he did not make the initial car nssignmei 
senior operator has his choice of cars (Tr. 119-121). 

Mr. Ross testified that during the shift on July 28, Mr. 
him that lie was running his machine only in low gear, and Mr. 
that it was due to a bad trammer. He observed nothing out of 
with regard to the manner in which Mr. Bjes was operating the 
he observed him make two or three trips prior to his making t 
concerning low gear. Mr. Bjes also stated to him that he "co 
understand why the company buys junk", and when afternoon shi 
Bill Ross visited the section that day he discussed Mr. B;jcs’ 
with him (Tr. 124). Mr. Wayne Ross confirmed that the machin 
during the shift, and n report he identified reflected that i 
for 45 minutes because of a damaged hydraulic hose on the tor 
and he explained that the damage occurred when the machine ra 
lump of coal on the tram road (exhibit R-2; Tr. 125). Mr. Ro 
a schematic drawing of the shuttle car, explained where the d 
sustained, and indicated that it was not caused by the car ru 
the coal rib (exhibit R-3; Tr. 127). 


m Chat he was not going Co operate the number nine car because it 
s unsafe and this was the first time Mr. Bjes had made that claim to 
m. When he asked Mr. Bjes to explain, Mr. Bjes told him that he was 
ving trouble working the pedals, and he refused to operate the machine 
d advised Mr. Ross that he was invoking his individual safety rights. 

. Peterman then refused to operate machine number nine and stated that 
f Bjes didn’t have to run number nine car he didn't have to run it 
ther" (Tr. 129). However, Mr. Peterman agreed to operate the machine 
ter Mr. Ross advised him he was going to find out what was going on. 

Mr. Ross stated that his crew worked again on Thursday, July 30, 
d that he discussed Mr. Bjes' refusal to operate his machine with Mr. 
d the three of them had a meeting that same day. Mr. Bjes was assigne 
ternate work, and during the rest of the day meetings were held betwee 
presentstives of the safety committee, mine management, and a federal 
spector. At no time did Mr. Ross hear Mr. Bjes offer to operate the 
.raber 10 shuttle car. Mr. Ross expressed an opinion that Mr. Bjes 
erated the number four car safely during the entire shift of July 28, 

■A he saw no problems with Mr. Bjes operating the car. Another opernto 
rger than Mr. Bjes, operated the number nine car without any problems 
r two or three months in the section and he identified him as Dave Mon 

Mr. Ross stated that Mr. Bjes returned to work on September 14, 198 
d was assigned to his crew on the same four east section operating the 
imber nine shuttle car. Mr. Peterman was operating the number four car 
this time. After a couple of trips, the miner operator (Cecil Wall) 
ked him to take Mr. Bjes off the car because he (Wall) thought that 
'. Bjes was not trying to operate it safely during the retreat mining 
lich was going on. He immediately removed Mr. Bjes from the machine 
;d explained to him that Mr. Wall had complained that he wasn't trying 
' operate it safely, and Mr. Ross agreed with Mr. Wall that this was 
e case (Tr. 133). Mr. Ross then reassigned Mr. Bjes to labor work 
lovelling the belt, and Mr. Iijes did not inform him about any injuries 
that time (Tr. 134). 

Mr. Ross stated that after assigning Mr. Bjes to belt work, he 
'Served him walking toward the belt area and that he was "walking fine" 
out an hour later when he discovered that the belt was not running, he 
:nt to see why and observed Mr. Bjes sitting by the power center. 

’. Bjes advised him that he had injured his knee and Mr. Ross summoned 
lift foreman Bill Ross to come to the area and take Mr. Bjes away. 

Bjes was taken away on a stretcher and Mr. Wayne Ross could not expl 
»w Mr. Bjes was injured, but he did not believe he was injured on the 
eering wheel of the car because Mr. Bjes had complained that his knee 
is positioned above the steering wheel (Tr. 135). Mr. Wayne Ross confi 
iat Bill Ross is his brother (Tr. 137). 


JUDGE KOUTRAS: Mr. Wall was running a continuous 
mining machine? 

THE WITNESS: Yes, sir. 

JUDGF. KOUTRAS: Mr. Bjes was running a shuttle ca 

THE WITNESS: Yes, sir. 

JUDCE KOUTRAS: And the two work in tandum? The 
loading process? 

THE WITNESS: Yes, sir. Once Mr. Bjes got three 
loaded he pul on a big show, crawled out of the buggy- 

JUDGE KOUTRAS: Now, wait a minute, don't charact 
as a big show just tell me what he did. 

THE WITNESS: Okay, lie took his time changing arc 
in the seat. 

JUDGE KOUTRAS: Okay. 

THE WITNESS: Hr. Wall felt that it was unsafe, 
want to do it that way. 

JUDGE KOUTRAS: Do what? Change seats? 

THE WITNESS: No, the way he was doing it. 

JUDGE KOUTRAS: And how was that? 

THE WITNESS: You can't turn around and you can t 
quick, which is the way you have to do it. But, Mr. I 
want to do it quick. He wanted to take his time. 

Mr. Ross confirmed that Mr. Peterman was not disciplir 
refusing to run his machine because he gave him a second of 
as he did Mr. Bjes, and he ran it (Tr. 143). He confirmed 
mining the continuous miner operator wants the shuttle car 
as quickly as possible because all the cool is gone and it 
and the fact that one car operator is not as swift as anott 
to take him off the car. When asked to explain why Mr. 
move in and out as quickly as other operators, Mr. Ross stt 
was his opinion that Mr. Bjes did not want to because he di 
to run the number nine car and Mr. Ross believed he was M s] 
and wanted to make an issue over it. However, he could not 


u Lidimcu imj uau ueeu injiuua, uuseiveti a leci inarK out nocning unusual, 
ticed no swelling (Tr. 151). Mr. Ross did not: foLlow up on Mr. Bjes' 
ion after he was taken away on a stretcher, and he subsequently 
d that he had fractured his knee cap (Tr. 151). Regarding 
terman's reluctance to operate the shuttle car, Mr. Ross stated as 
■s (Tr. 152-153): 

JUDGE KOUTRAS: Okay, this conversation with Mr. 
eterman now, I take it since Mr. Peterman had seniority 
n Mr. Bjes, that he would have Lite selection of which 
lachine to operate, correct? 

THE WITNESS: Yes, sir. 

JUDGE KOUTRAS: And when Mr. Bjes suggested that 
e wasn't going to operate the number nine machine, 
ou wanted to get on with your production, you wanted 
o get the matter resolved, you wanted to go ahead, 
ou suggested that Mr. Peterman make a switch for the 
ime being, is that the way it was? 

THE WITNESS: Yes, sir. 

JUDGE KOUTRAS: And Mr. Peterman did not object? 

THE WITNESS: At first he did, yes. 

JUDGE KOUTRAS: And that's when he made the comment, 
ell, if he doesn't have to run it, why do I? 

THE WITNESS: Right. 

JUDGE KOUTRAS: And his reluctance to run it would 
e on what, do you have any idea as to why Mr. Peterman 
lade that statement? Did he independently believe 
hat he would be unsafe? Or is it simply that how come 
ou are treating him different than me? 

THE WITNESS: 1 feel that it was like, you know, why 
hould he get special treatment. If he doesn't have to 
■un it why should I? There was no question of safety with 
lr. Peterman at all, 

JUDGE KOUTRAS: And so, he made the agreement to make 
he switch? 


THF. WITNESS: Yes, he did. 


observing him load three shuttle cars and watching him un 
at the clumping point. He then flagged him down and inqui 
"problems" he was having with the car and Mr. Bjes explai 
couldn't run the car in second gear. Wien Mr. Bjes began 
by moving his feet, Mr. Ross was called to the phone and 
(Tr. 160). He next returned to the section on July 30, i 
of Inspector Burke and safety committeeman Borella. He h 
comment that he observed no imminent danger and that he ( 
reason why Mr. Bjes or anyone else could not operate the 
has observed other men bigger than Mr. Bjes operate the n 
with no problems, and he never heard Mr. Bjes volunteer t 
number ten car (Tr. 161). 

On cross-examination , Mr. Ross explained that "runni 
second gear" means that the car is operated in a faster n 
stated further than when Mr. Bjes told him he was not goi 
car in second gear, he said nothing to him and had no tin 
the situation. However, he did recall Mr. Bjes explain t 
not reach the machine brake pedals while driving the mach 
(Tr. 166-167). 

Thomas Hofrichter testified that in July 1981, he wa 
foreman and acting superintendent at the mine in question 
is still serving as acting superintendent. He confirmed 
Mr. Bjes in July 1981, with intent to discharge him, and 
letters given to Mr. Bjes concerning the suspension and c 
R-4, R-5). He also confirmed that Mr. Bjes was discharge 
for refusing to operate the number nine shuttle car in tl 
section. Mr. Hofrichter also identified a copy of the "e 
rules" which are posted at the mine (Exh. R-6), and indie 
No. 4 covers insubordination for refusal to perform work 
comply with a supervisor's direction (Tr. 168-170). 

Mr. Hofrichter confirmed that Mr. Bjes filed a grie\ 
his suspension and that it went to arbitration. He indie 
received a thirty-day suspension rather than being disch; 
the arbitrator issued this penalty because it was a firs! 
previous bad work record by Mr. Bjes, and the arbitrator 
as to whether the case before him was a safety grievance 
case (Tr. 171). 

Mr. Hofrichter testified that he first learned of ai 
problem with the shuttle car in question on Wednesday, Ji 
when Mr. Wayne Ross advised him that Mr. Bjes was having 
the car. Mr. Bjes came to see him in the company of saf< 


advised ;-ir. ojes tnac ne would look au pussune solutions, including tc 
switch Mr. Peterman, but indicated that Mr. Peterman was the senior mar 
and would have the choice as to which car to operate (Tr. 173). The ne 
day, Mr. Ross advised him tluit Mr. Bjes refused to run the car and Itad 
indicated that Mr. Hofrichter told him that he did not have to because 
he would switch to another car. Mr. Hofrichter advised Mr. Ross that 
this was not the case, and that he told Mr. Bjes that he was to operate 
the car until a solution to the problem was reached. Another meeting v 
held that clay with Mr. Bjes, and union and management people were prese 
Mr. Bjes again stated that he would not run the car because he did not 
believe it was safe, and Mr. Hofrichter advised him that his intent was 
not to effect an immediate switch, and that Mr. Bjes was to operate the 
car until the problem was solved. Mr. Bjes then informed him that he 
was invoking his safety rights and refused to operate the machine (Tr. 

Mr. Hofrichter stated that after the aforementioned meeting, the 
union representatives advised him that they would summon Federal Inspec 
Burke to the mine to look at the machine. I.ater that day, he entered 
the mine with the union safety committeemen and, a company maintenance 
foreman, and Mr. Bjes was summoned to the face area where the number 
nine shuttle car was parked. The operator pulled it back into the roac 
and Mr. Bjes sat in the car and demonstrated his problem with operating 
the machine. Mr. Bjes sat In the scat facing inby, and operated the. bt 
pedal, the tram, and the steering wheel. He then sat in the seat facir 
the opposite direction (outby) and did the same thing. However, at tlu 
point Mr. Bjes advised him that he had no problem in that position, but 
that his problem was in sitting facing inby, and in that position he 
experienced a problem in turning the seat and that he couldn't stand 
the canopy when he turned. Safety committeeman Adams was asked whethet 
he saw any imminent danger connected with the problems demonstrated by 
Mr. Bjes and replied "no". Mr. Hofrichter then climbed into the car ar 
had no problems with it and he stated that he "really didn’t understanc 
the problem" (Tr. 177-178). 

Mr. Hofrichter stated that when Inspector Burke arrived to took 
at the car in question, lie announced that he was there to determine whe 
an imminent danger existed and he proceeded to climb into the car and 
take measurements. He also asked Mr. Bjes to demonstrate any problems, 
and Mr. Burke then concluded that no imminent danger existed, and ndvii 
Mr. Bjes that it was safe for him or anyone else to run die machine 
(Tr. 179). Safety committeeman Borella also agreed that no imminent 
danger existed, but Mr. Hofrichter conceded that both Mr. BoreUa and 
llr. Burke did comment that some "hazards" and "problems" did exist will 
the operation of the machine, lie explained that these problems were it 
connection with the canopy height, the seat location, and the possible 
relocation of the machine brake pedals, but that Mr. Burke advised hi.m 
there was nothing he could do about these items and that it was "betwee 
you and the men as far as what solutions you come up with" (Tr. 180). 
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that car. And he could continue to operate taut l.u >. 
such a time that we could look at the possibility of n 
it more comfortable for him by making these changes. 

At that time I had made the decision that it's st 
for Rick Bjes to run that car and he was in turn goinj 
There was still more discussion among al 1 the people ( 
because, as I say, there were eight people. 

I tried to communicate with all the people that \ 
there at the time. So then Wayne Ross came up to me < 
well, what are we going to do? I said, as far as T'm 
concerned we've been through it all and Rich is going 
run that shuttle car. 

In the mean time Rick Borella, John Adams had wa 
down the track and I went over to Rich and said, you 1 
have been through this all now, it's time to get on tl 
shuttle car and go. 

He said, no, I'm not running that shuttle car, 
it’s not safe for me to run. lie left, he went down tl 
track and got Rick Borella and John Adams, they came I 
up and asked me are you suspending Rick with the intei 
discharge. I said, yes, I am. Because we've been th: 
the full gambit, I've done everything that I thought i 
physically and practical at the time and it's been re; 
and Rich is to get back on the car. 

Rick said that as a member of the safety commit ti 
that he was recommending that Rich not run that car. 
is a good time to tell him that I had already made tin 
decision that Rich was going out of the mine and so wi 
ceeded out of the mine then. 

Mr. Hofriehter indicated that the number nine and ten 
practically identical, and that at no time did Mr. Bjes of 
the number ten car, and his refusal to operate one car was 
not operating the other one (Tr. 183). Mr. Hofriehter bel 
would have encountered no hazards in operating either car, 
that people of his size have operated both cars on a regul., 
no problems (Tr. 186-187). When asked whether he believed 
was acting in good faith when he refused to operate the ca 
replied (Tr. 187) : 


Q. What; is che basis for your opinion? 


A. Ic was right at Che time that Wayne Ross was the 
:w section foreman. Rich Bjes was just in Che process of 
isC being bumped back from the number four shuttle car to 
ie number nine shuttle car. 

He saw the potential of operating number nine car 
itil he was able to bid off. And there really Chat 
iny bids available, Chere weren't any bids available at 
>e time and he could see himself positioned in four east, 
i a recreat section, under Wayne Ross operating number 
,ne. And it was not something that he totally chose to 
i and this was his only way out. 

i cross-examination , Mr. HofrichCer testified as to Che dimensions 
machine, and lie confirmed thac at chc time of the meetings under- 
wich the union representatives, safety committeman Borella did 
md thac Mr. Bjes he removed from the machine in question in accordance 
ie contract terms (Tr. 193-201). When asked to explain why some 
i operators were permitted to be taken off their cars, while oChers 
>c, Mr. Hofrrichter responded as follows (Tr. 204): 

A. It’s a simple fact thac the eyes of managers 
ime as all the other foremen at that mine Co make the 
icislons as far as what is safe and what is not safe, 
at is practical, what is efficient for the operation 
: the mine. You see a guy operate and say yes, he 
m run a machine or no, he can't run a machine. That's 
magements decision Co make that determination. And in 
ic case with the other ones 1c was decided that they weren't 
ipable of running the machine, so they were Caken off. 

)se ph Grosholz , secdon foreman, testified that Mr. Bjes worked 
lis supervision from October 1980 Co July 1981, in Che four east 
j. He was initially classified as a scoop operator but operated 
;le car on and off filling in for Che regular operator. Somecime 
lary .1981, Mr. Bjes asked to be assigned to Che number four shuCtle 
ice he had seniority over the operator at that time. Mr. Hofrichter 
id the switch and Mr. Bjes was assigned as a shuttle car operator, 
rated the number ten car at times, and it too was a low profile car. 
fiber ten and nine cars were originally in Che section, but afeer 
nber four car was purchased, ic replaced the number ten car which 
ten out of service Co use as a spare. Mr. Bjes operated the number 
: without any problem and never claimed ic was unsafe (Tr. 229—234) • 
>sholz indicated chat there is no basic difference between the 
Lng parameters of the number nine and ten shuttle cars other than the 
\at one is a standard car and the other an off-standard (Tr. 235). 


Complainant: Bjes’ refusal to run the No. 9 shuttle car at the 
on Thursday, July 30, 1981, is protected by § 105(c) of the t 
to perform work is protected under section 105(c)(1) of the i 
results from a good faith belief that the work involves safei 
and if the belief is a reasonable one. S ecretary of Labor/P; 
Consolidation Co al Co. , 2 FMSHRC 2786, 2 BMA MSHC 1001 (J980; 
other grounds, sub nom C onsolidation Coal. Co. v. Marshall , 6( 
(3rd Cir. 1981); Secretary of Labor/Robinette v. United Cast! 
3 FMSHRC 803, 2 BN'A MSHC 1213 (1981); Bradl ey v. Bel va Coal t 
982 (1982). Further, the reason for the refusal to work mus; 
to the mine operator. Secretary of babor/Dunmire and Estle ’ 
Coal Co. , 4 FMSHRC 126 (1982). 

In considering the effect of a previous arbitration dec 
had denied Pasula's claims of discrimination, the Court, at ' 
1219, made the following observation: 

In this case, the considerations underlying t 1 
standards of gravity of injury in the Wage Agreeme 
and in the statute are different. The Wage Agreemi 
requires the arbitrator to determine whether the 
hazard was abnormal and whether there was imminent 
danger likely to cause death or serious physical h 
The underlying concern of the Mine Act, however, i 
not only the question of how dangerous the conditi 
Is, but also the general policy of anti-retal.iat io 
(against the employee by the employer). Because t 
is a major concern of the Mine Act, it requires pr 
me rely that the miner reasonably believed that he 
confronted a threat to his safety or health. Thos 
honestly believe that they are encountering a ’dang 
their health are thereby assured protection from 
retaliation by the employer even if the evidence 
ultimately shows that the conditions were not as s 
or as hazardous as believed. Questions of imminen 
degree of injury bear more directly on the sinceri 
and reasonableness of the miner's belief. (emphas 
added) 

In a detailed footnote at 663 F.2d 1216-1217, the Pasul 
the right of the miner to refuse work, and although the Cour 
state any specifics, it did agree that there was such a righ 
when it stated: 


Thus, although we need not address the extent 
of such a right, the statutory scheme, in conjunct 




oeiiet cnac spec 1 tic wording conditions or practices 
threaten his safety or health. 

. at 1217 n. 6. 

In Pn.suta the Commission established in general terms the right 
a miner to refuse work under the Act, but it did not attempt to define 
a specific contours of the right. In several decisions following I’nsuJ.r 
2 Commission discussed, refined, and gave further consideration to quest 
ncernlng the burdens of proof in discrimination cases, 'hnlxed-motivatior 
scharges", and "work refusal" by a miner based on an asserted safety 

zard. See ; MSUA, ex re.1 .._Th omas Robinet te v. United Cast le Coa l. Compqr 

79-I41-D, April 3, 1981, MS HA ex rcT ._Johnny N. Chacon v. l ) lielps_ Dodge 

rporat.Lon , WEST 79-349-DM, November 13, 1981. 

In R obinette , the Commission ruled that any work refusal by an 
lovce on safely grounds must be bona fide and made Ln good faith. 

-md faith" is interpreted as an "honest belief that a hazard exists", 
d acts o L' deception, fraud, .Lying, and deliberately causing a hazard 
g outside the "good faith" definition enunciated by the Commission, 
addition, the Commission held that "good faith also implies an aceompar 
Le requiring validation of reasonable belief", but that "unreasonable, 
rational, or completely unfounded work refusals do not commend themselves 
candidates for statutory protection". 

In fashioning a test for application of a "good faith" work refusal, 
e Cummins ion rejected the "objective, ascertainable evidence" test laid 
;%>n in Ga t eway Coal Co. v. Mi ne Wor kers, 4 id U.S. 368 (1 973), and Lnsteac 
opted a "reasonable belief" rule, which is explained as follows at 3 
S1IRC 812, April 3, 198.1 : 

More consistent with the Mine Act's purposes 
and legislative history is a simple requirement that 
the miner's honest perception be a reasonable one under 
the circumstances. Reasonableness can be established 
at the minimum through the miner's own testimony as 
to the conditions responded to. That testimony can be 
evaluated for its detail, inherent logic, and overall 
credibility. Nothing in this approach precludes the 
Secretary or miner from introducing corroborative physical, 
testimonial, or expert evidence. The operator may 
respond in kind. The judge's decision will be made 
on the basis of ail the evidence. This standard does 
not require complicated rules of evidence in its 
application. We are confident that such an approach 
will encourage miners to act reasonably without 
unnecessarily inhibiting exercise of the right itself. 



must have a good faith, reasonable be]ief in a 1 
condition, and if the work refusal extends to a* 
self-heLp, the miner's reaction must be reasonal 

In MSHA ex rel. Michael J . Dun mire and James Rs ti.e v 
Coal Company , WEST 80-313-D and WEST 80-367-D, February 5 
Commission defined further the scope of the right to refit, 
the Act by adding a requirement that a statement of a he a 
complaint must be made by the complaining miner, and adop 
requirement: 


Where reasonably possible, a miner refusin 
should ordinarily communicate, or at least atte 
communicate, to some representative of the oper 
his belief in the safety or health haxard at is 
"Reasonable possibility” may be lacking whore, 
example, a representative of the operator is no 
or exigent circumstances require swift reaction 
also have used the word "ordinarily" in our fo 
to indicate that even where such communication 
reasonably possible, unusual circumstances--suc 
futility—may excuse a failure to communicate, 
possible, the communication should ordinarily b 
before the work refusal, but, depending on circ 
may also be made reasonably soon after the retu 

Complainant 1 s arguments 

In his post-hearing arguments, complainant's represe 
that Mr. Bjes opted to invoke his individual safety right 
to operate the shuttle car in question after encountering 
on the shuttle car which severely limited his ability to 
After several near accidents, Mr. Bjes feit strongly that 
piece of equipment would in all probability lead to a set 
or death to himself or to another member of his crew. Ii 
conclusion, complainant's representative points to the f? 
his return to work following his 30-day suspension Mr. B.' 
a serious knee injury as a result of operating the sliutt! 
Complainant suggests that Mr. Bjes' refusal to operate tl 
is protected by Section 105(c) of the Act, as well as Ari 
Section (i) of the National Bituminous Coal Wage Agreemei 

In further support of his case, complainant’s repre- 
that respondent Consolidation Coal Company, as well as tl 
who heard Mr. Bjes' grievance, misinterpreted the aforemi 
provision by concluding that an employee has to be expos* 
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•ing Chat they operated the shuttle c.ar in question without invoking 
.r individual safety rights, complainant’s representative asserts that 
.v idual safety rights are dependent on what an indivi dual miner believes 
be dangerous, and not what a collective group of miners believe. 

;her, the representative points to the fact that since two employees 
: removed from the shuttle car in question upon request, while Mr. Bjes’ 
lest was denied, this raises an inference that "the company had a 
[ecta on Mr. Bjes". The representative suggests that the oniy reason 
>r employees declined to exercise their individual safety rights was 
of fear of "the exact repercussions experienced by Mr. Bjes". 

Finally, complainant's representative points out that two other 
.oyees had approached and complained to Richard Borella, Chairman of 
Mine Safety Committee, about the operation of the shuttle car in 
ition, and that even though MSHA Inspector Charles Burke had observed 
: the car presented "a potentially dangerous situation", and made 
:ain corrective recommendations, Mine Foreman Hofrichter ignored them, 
i after Chief Mechanic Bill Young stated that any repairs wouLd be 
>r. 


Complainant’s representative seeks the following remedies: 

1. Reimbursement of all lost wages incurred as a result of 
Mr. Bjes' suspension. 

2. All record of discipline involving this matter be removed 
from Mr. Bjes' file. 

3. Mr. Bjes not be required to operate this piece pf equipment 
in the future. 

)ondent'.s arguments 


Respondent argues that in order to determine whether Mr. Bjes val.l.dilj 
:cised his right under section 105(c) of the Act on Thursday, July 30, 

., by refusing to operate the No. 9 shuttle car, :i.i must first be 
irmlned whether he was acting in good faith, and if so, whether lie 
a reasonable belief that his operation of the shuttle car posed a 
lrd. 

Respondent submits that upon an analysis of the testimony and 
nnentary evidence in this case, it seems clear that Mr. Bjes was not 
^ng in good faith on Thursday, July 30, 198.1, and the preceding two 
>, and that he has failed to present substantial evidence to prove 
. he was acting in good faith when he refused to operate the No. 9 
itl.e car. Although he asserted at the hearing that he was sincere 
tis belief that operating the car posed a hazard, respondent submits 
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operate the machine prove that he was acting in bad faith. 


In support of its position in this matter, respondent sta 
on the surface, this case may appear similar to the case of Pa_ 
Consolidation Coal Company , 2 MSHC 1001 (Review Commission 198' 
that case, the operator of continuous mining machine refused t' 
operate trie equipment after running it for an hour and a half, 
machine had been damaged in a roof fall and had been repaired 1 
several gears had been replaced, and the operator complained t 
making excessive noise which was hurting his ears and giving h 
headache. He made this complaint immediately to his section f 
the Commission held that this mis a valid exercise of his right 
to do work posing a hazard beyond the hazards normaLly encount 
underground mining. 

Respondent maintains that the instant case is distinquish 
the Pasula case, in that in Pasula there was never a question 
sincerity of the operator's motivation, whereas in this case 
of Mr. B)os is subject to question. Although Mr. Bjes argues 
was motivated out of concern for his safety and the safety of 
miners, respondent says Mr. Bjes invoked his safety right beca 
found the No. 9 car to be uncomfortable, he realized he would 
operate it until he could bid to another job. 

In support of its conclusions that Mr. Bjes' motivation i 
respondent points to the uncontroverted evidence that Mr. Bjes 
the No. 10 shuttle car on numerous occasions, and that Safety 
Borell.a conceded that his investigation disclosed Mr. Bjes' op 
of the No. 10 car prior to July of 1.981. Respondent also poin 
testimony of one of Mr. Bjes' former supervisors, Joseph Crosh 
Mr. Bjes operated the No. 10 car for him when the No. 9 car wa 

With regard to Mr. Bjes' contention that the No. 9 and .1C 
even though they are both low profile cars, are different beer 
a st andard car and the other an off- s tanda rd, and that the tr« 
and steering wheels are in different positions, respondent ass 
its witnesses were of the opinion that there was no difference 
operating the No. 9 and 10 cars, and that this testimony is si 
by Exhibit No. 9, comparing the various dimensions of the rosf 
compartments and the distances between the pedals on the two j 
cars. 


In response to Mr. Bjes' attempt to prove his good faith 
that he in fact offered to operate the No. 10 car instead of l 


answer in this situation ana ic is quescionaoie wny nr. ujes waited unt 
Thursday, July 30, 1981, to make such an offer if he ever did." 

Respondent suggests that consideration be given to Mr. Bjes' timin 
in invoking his rights under section 105(c) of the Act. In this regard 
respondent states chat Mr. Wall, who was the miner operator, returned 
to work the week of July 28, 1981 , and consequently, every member of th 
crew was bumped back. Mr. Bjes was bumped from the senior shuttle car 
operator to the junior one. His senior, Mr. Peterman, chose the No. 4 
car that Mr. Bjes had operated since January so Mr. Bjes was forced to 
operate the low-profile cars. Since the No. 10 car was the older one, 
the No. 9 car was used, and Mr. Bjes realized that he would be forced 
to operate the No. 9 car which by his own admission (with which Mr. Pet 
apparently concurred) was more uncomfortable than the No. 4 car until 
he was able to bid to another job. Thus, respondent concludes that his 
right to refuse unsafe work afforded him with an opportunity to remove 
himself from an uncomfortable situation. 

Further, respondent contends that Mr. Bjes failed to exercise his 
right immediately. On Tuesday, July 28, 1981, when he was first asslgr 
to the No. 9 car, he operated it for the entire shift, and did not tell 
his immediate supervisor, Wayne Ross, that he believed it was unsafe fc 
him to operate the machine. Mr. Bjes merely stated that he would not 
run the car in second gear. Although he did show the shift foreman,' 
William Ross, that he was having a problem with the pedals, he did not 
state that it was unsafe for him to operate the machine, and both of hi 
supervisors observed him operating the machine and did not believe that 
he was running it unsafely. In these circumstances, respondent questlc 
Mr. Bjes* sincerity. 

Summarizing its defense in this case, respondent maintains that tT 
record does not demonstrate that Mr. Bjes was exercising his right in 
good faith, and that given the fact that he operated the No. 10 car anc 
the timing of his exercise of his rights, his motivation in this case j 
very suspect. Even assuming that one can find that Mr. Bjes was sincei 
in his belief, respondent submits that it was not a reasonable one in 
that lie operated the No. 10 car in the past and never complained about 
that car even though the weight of the evidence is that the No. 9 and ! 
cars are similar. Further, respondent points to the fact that miners 
larger than Mr. Bjes operated the No. 9 without alleging that their si: 
prevented them from operating the car safely, and Mr. Bjes did not 
testify that he had a physical limitation that limited the flexibility 
and use of his legs that would distinguish him from those other miners, 

Finally, the respondent submits that little weight should be giver 
to the injury Mr. Bjes received on September 14, 1981. Respondent mail 


stumbled on a lump of coal and found it convenient in light of his C( 
with MS HA to claim that his knee bumped the steering wheel of the shi 
car, and that his version of what happened is subject to further que: 
when one considers that his alleged problem with operating the No. 9 
was that his knee was above the steering wheel . 

Findings a nd Conclus ions 

As indicated earlier, the critical issue in this case is whethe 
Mr. Bjes' refusal to operate the Number 9 Shuttle Car when ordered t 1 
do so was protected activity under the Act. Mr. Bjes claims that he 
could not operate the shuttle car safely, and that management's tnsi 
that it could be operated safely and that he should operate it, expo 
himself and his fellow crew members to possible injuries. On the ot 
the respondent maintains that the shuttle car could be operated safe 
by Mr. Bjes, that he operated a similar car in the past with no comp 
that other miners of comparable size and weight operated the car in 
with no safety complaints, and that Mr. Bjes complaint really result 
from his displeasure over having to operate a low-profile machine wh 
he found uncomfortable. Under these circumstances, and in view of t 
guidelines set down in the discrimination decisions previously discu 
it is necessary to explore the following issues: 

1. Whether Mr. Bjes registered and communicated any safety 
complaints with the operation of the shuttle car in questio 

2. Whether Mr. Bjes 1 safety concerns connected with his being 
requires to operate the shuttle car in question were made i 
good faith. 

3. Whether the refusal by Mr. Bjes to operate the shuttle car 
in question was reasonable, and if so, whether the work 
refusal is protected activity under the Act. 

4. Whether respondent has carried its burden of showing that 
Mr, Bjes' suspension for Insubordination was motivated by 
unprotected activities and that he would have been discipli 
anyway for refusal to operate his shuttle car. 

Statement of a Safety Complaint 

The record in this case establishes that as early as July 28, 1 
Mr. Bjes had complained to his section foreman Ross that he was havi 
difficulty operating the low profile No. 9 shuttle car. That initia 
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tter further. These compajints blossomed into n full-blown safety 
int on duly 30, when Mr. Hofrichter, Mr. Bjes, safety chairman 
a, MSHA Inspector Burke, and possibly a few others had a meeting 
-together to explore the difficulties that Mr. Bjes claims he 
ving with the operation of the shuttle car in question. At that 
g Mr. Bjes decided to invoke his individual safety rights and 
ically advised mine management that his refusal to continue to 
e the No. 9 shuttle car was based on the fact that he (Bjes) 
t believe he could operate it safely. 


n view of the foregoing, I conclude and find that the record in 
ase supports a conclusion that Mr. Bjes communicated his belief 
the safety hazard presented in his operation of the shuttle car 
section foreman and to the acting mine superintendent prior to 
oposed discharge and subsequent suspension. 

r the Safety Complaint w ns Ma d e in Go o d Fai th 

espondent suggests that Mr. Bjes' complaint was motivated by 
sire to avoid operating a low profile machine which he found to 
omfortablc while axjniting a successful bid on another job. Further, 
dent suggests that Mr. Bjes' complaint is a sham, that he .concpcted 
y of safety concerns, and that the injury which he suffered after 
turn to duty after serving his 30-dny suspension was the result of 
riking his knee on something other than a shuttle car. Respondent 
oints to the fact that Mr. Bjes 1 claimed willingness to operate 
. 10 shuttle car was made for the first time in rebuttal during 
urse of the hearing, and only after the subject was brought up by 
tness Borella. 


aving viewed Mr. Bjes on the stand during the course of the hearing 
s case, I find him to be a straightforward and credible witness, 
eve that he was sincere when he initially complained about the 
d shuttle car kitchen and the fact that he had problems reaching 
f the controls. I am not persuaded by the fact that other shuttle 
erators may have found no difficulties when they operated the 
.e. The issue is whether Mr. Bjes' difficulties were reasonably 
d to any real safety concerns, and whether he was sincere in 
.lating those concerns. Although it may be true that Mr. Bjes 1 
■ted offer to operate the No. 10 shuttle car may have been made 
;dly during the course of the hearing, well after the fact, it 
clear to me that Mr. Bjes 1 decision on July 30, not to operate 
r was influenced to a great degree by some input from MS11A Burke 
his examination of the car in question, as well as by safety committeem 


and was not made to avoid operating the shuttle car to which 
assigned until something better could coine along. 

The R easonableness of Mr. Bjes* Refusal, to Operate the Shuttl 

The record in this case reflects that at the time of his 

Mr. Bjes had worked for the respondent for some six years. 1 

nothing to suggest that prior to the incident over the shuttl 

Mr. Bjes was other than a good worker, that he was a chronic 

or that he had ever refused a work assignment. 

In addition to the testimony by Hr. Bjes with regard to 
difficulties he was experiencing in operating the shuttle cai 
gear (fast mode), there is the testimony by safety committeer 
that after Mr. Bjes demonstrated his difficulties in operatii 
on July 30, in the presence of MSHA Inspector Burke, he (Bore 
with Mr. Bjes' assessment that his continued operation of the 
in question presented a safety hazard. Mr. Borella communice 
agreement directly to Mr. Bjes and advised him that he could 
individual safety rights and refuse to operate the machine. 
Hofrichter confirmed that Inspector Burke sat in the machine 
took some measurements, and advised him that "it could be ho; 
that he should address the problems dealing with the machine 
and the overhead canopy. 

Prior to July 30, Mr. Bjes advised shift foreman Williai 
he has having a problem operating the N'o. 9 shuttle car. A1 
indicated that he saw nothing unsual about the manner in whii 
was running the car on July 28, he confirmed that when ho f 1. 
down to inquire about any problems Mr. Bjes did tell him.iha 
could not operate the car in second gear because he could no 
brake pedal. Just as Mr. Bjes was about to demonstrate his ■ 
Mr. Ross was called away to the telephone and left the area, 
return until the July 30 meeting in the section. 

Section foreman Wayne Ross confirmed that as early as J 
Mr. Bjes would only run the machine in low gear. He also co 
continuous mining machine operator Wall had complained about 
"taking his time" while changing his seat position in his ca 
loading process while in retreat mining, and that Mr. Wall c 
this to be unsafe since he wanted the shuttle cars to come i 
quickly during the loading process. Although Mr. Ross indie 
Mr. Wall complained about the manner in which Mr. Bjes opera 
shuttle car, and attributed certain statements in this regar 
Mr. Wall was not called as a witness and did not testify. U 
circumstances, I have given little weight to Mr. Wall's purp 
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In view of the foregoing, I conclude and find that Mr. Bjes' 
afety concerns over his inability to operate the number 9 shuttle car 
;a£ely were reasonable. Under all of these circumstances, I conclude 
hat Mr. Bjes had a good faith reasonable belief that if he were forced 
,o continue to operate the shuttle car in question on July 30, this woul 
iave presented a serious safety hazard to himself and to at least the 
liner operator in the section, and possibly to other miners who may 
iave been working on the section in close proximity to where he was 
equired to operate the machine. Although the injury which he suffered 
o his knee came afte r he served his suspension and returned to work, 

.t does bolster his argument that requiring him to operate the shuttle 
:ar while he was cramped into the operator's kitchen with his knees 
.n his face presented a real safety hazard. Although respondent believe 
.hat the injury may have been caused by Mr. Bjes Calling and striking 
ils knee on a piece of coal, the fact is that his testimony that he stru 
,t on the steering wheel of the machine remains unrebutted, and respondc 
iwn accident report, exhibit C-3, reflects that the knee injury occurred 
men Mr. Bjes attempted to stop the car while making a turn and struck h 
;nee on the steering wheel. The report also reflects that the car struc 
;he coal rib when the brakes were applied. 

lespondent's defense 

Respondent's defense in this case rests on an assertion that Mr. B,j 
•efusal to operate the shuttle car was based on his dislike for n macliir 
thick he found to be uncomfortable. In support of this theory of its ca 
respondent maintains that Mr. Bjes deliberately went out of his way to 
:onjure up excuses for not operating the machine, including a suggestior 
>r inference that his fractured knee-cap was seif-inflicted. Respondent 
ilso attempted to show that the No. 9 car was similar to another car whi 
Ir. Bjes may have operated without any difficulty, that other miners of 
:omparable size operated the same or similar shuttle without any cliffict 
ad without filing any safety complaints, and that Mr. Bjes was observec 
Jperating the very same car without any difficulty before he made his 
safety complaint. 

As indicated earlier in this decision, the issue presented in this 
.ase is whether Mr. Bjes reasonably and in good faith believed that the 
)peration of the shuttle car in question presented a safety hazard to IrJ 
Che fact that other miners of similar size and weight may have had no 
>roblems with the car in question is not that critical. While this fact 
fiay weigh on the reasonableness of Mr. Bjes' safety concerns, I have foi 
diat these concerns were reasonable. Further, I rejected the "laundry ] 
)f miners who respondent claimed were able to safely operate the car 
(exhibit 0-1), and I note that none of these miners we re called to 
:estify. 


two macmnes ait: su simiihu, - 

from an operator’s point of view. The testimony and evident 
by the respondent on this issue consists of opinions by Mr. 
and section Crosholz, as well as the diagrams and measuremei 
three shuttle ears being used in the section (exhibits 0-3, 
Neither Mr. llofrichter nor Mr. Grosholz were offered as exps 
and their is no testimony or evidence that they have operate 
car in question. Further, while the measurements of the No. 
machines are close, there are some differences in the brake 
from the operator’s seat, as well as in the height of the oj 
seat. In addition, one car is a standard car, and the oihei 
off-standard car. Thus, to this extent their are some oper; 
and I accept as credible Mr. Bjes' assertions that he was e: 
difficulties in operating the No. 9 car, and reject the resj 
assertion that since the cars are so similar Mr. Bjes cannoi 

Conclusion 


On the basis of the foregoing findings and conclusions 
a preponderance of all of the credible evidence and testitnoi 
in this proceeding, I conclude and find that Mr. Bjes has si 
established that requiring him to operate the No. 9 shuttle 
under the circumstances here presented constituted a safety 
himself, and possibly to his fellow miners. I further cone, 
that Mr. Bjes promptly made his safety concerns in this reg, 
mine management, that his complaints in this regard were re 
made in good faith, and that his refusal to operate the car 
was protected activity under section 105(c) of the Act. Un 
circumstances, I further find and conclude that his initial 
subsequently reduced to a 30-day suspension, constituted un 
discrimination under the Act, and his complaint of discrimi 
with this Commission IS SUSTAINED. 

Remedies 


The record in this case reflects that Mr. Bjes' initia 
from his job was modified after it went to arbitration and 
reduced the penalty to a 30-day suspension (exhibit C-4). 
his suspension, Mr. Bjes returned to work until the Septemb 
in which he injured his knee. He was incapacitated and did 
for four or five months. Upon his return to work after rec 
from his injuries, he was not required to again resume oper 
No. 9 shuttle car. Further, as of the date of the hearing 
counsel stated that the mine has been out of production and 
working there has been laid off. Assuming that Mr. Bjes is 
to work, he Indicated that because of his seniority he prob 
not be again assigned to operate that low profile machine a 
be entitled to bid on a better job (Tr. 258-259). 


lscnmina cion complaint ur. zov;. in nib pusbu-nea ring arguments, 
r. Bjes' representative requested the following remedies: 

1. Reimbursement of all lost wages incurred as a result 
of Mr. Bjes' suspension. 

2. All record of discipline involving this matter be 
removed from Mr. Bjes 1 file. 

3. And most importantly, Mr. Bjes not he required to 
operate this piece of equipment in the future. 

ORDER 

]. Respondent IS ORDERED to compensate Mr. Bjes for the 
period of his thirty-day suspension by paying him in 
full the salary which he would have received had he not 
been disciplined. Payment is to be made for the thirty 
working days Mr. Bjes was off respondent's payroll, 
commencing on July 30, 1981, and ending on September 14, 

1981. The rate of pay should be at the rate of pay 
Mr. Bjes was earning at the time of the suspension, and 
counsel for the respondent and Mr. Bjes' representative 
are directed to confer with each other for the purpose 
of calculating the amount due Mr. Bjes and the manner 
in which payment shall be made. 

2. Respondent IS FURTHER ORDERED to remove a]], references 
of Mr. Bjes' disciplinary action in this case from his 
official mine and company personnel records. 

Full compliance with this Order is to be made within thirty (30) 
ays of the date of this decision. 

Complainant's request that I order the respondent not to require 
r. Bjes to operate the No. 9 Shuttle Car at any time in the future IS 
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SECRETARY OF LABOR> 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 

Pe titioner-Respondent 

v. 

WEST FREEDOM MINING CORPORATION, 
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Docket No. PENN 82-62- 
Citation No. 1143078; 
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DECIS IONS 

Appearances: James Crawford, Attorney, U.S. Department of 1 

Arlington, Virginia, for the Petitioner-Respoi 
Bruno A. Muscatello, Attorney, Rutler, Pennsy 
for the Contestant-Respondent. 

Before: Judge Koutras 


Statement of the Proceeding s 

These consolidated cases were heard on the merits in P 
Pennsylvania, on September 15, 1982, Docket No. PENN 82-17' 
a proposal for assessment of civil penalties filed by the S- 
pursuant to Section 110(a) of the Federal Mine Safety and H< 
of 1977, 30 U.S.C. 820(a), seeking civil penalties for two , 
violations of certain mandatory safety standards found in P. 
Title 30, Code of Federal Regulations. Docket PENN 82-62-R 
filed by West Freedom Mining Corporation challenging one of 
citations issued in the civil penalty case. 

Issues 


The principal issues presented in these proceedings ar 
whether respondent violated the provisions of the Act and i 
regulations as alleged in the proposals for assessment of c 
filed in these proceedings, and, if so, (2) the appropriate 
penalties that should be assessed against the respondent fo 
violations based upon the criteria set forth in section 110 
Act. Additional issues raised by the parties are identifie 
of in the course of these decisions. 



racor s anility to continue in ousiness, cue gravLty 

violation, and (6) the demonstrated good faith of the 
r in attempting to achieve rapid compliance after notification 
violation. 

App 1icable Sta tut ory and Regulatory Provisions 

The Federal Mine Safety and Health Act of 1977, Pub. L. 

30 U.S.C. § 801 ct _sec[. 

Section 110(i) of tHe 1977 Act, 30 U.S.C. § 820(1). 

Commission Rules, 20 C.l'.R. § 2700.1 et seq. 

Discussi on 

ction 104(a) Citation No. 1143078, was issued on December 29, 
i 11:00 a.m., and it alleges a violation of mandatory safety 
d 30 CFR 77.410. The condition or practice cited by the inspector 
ribed as follows on the face of the citation: 

The automatic warning device which shall give 
an audible alarm when such equipment is put 
in reverse for 980 High life operating at 
023-0 pit was not operative. 

e inspector fixed the abatement time as 2:00 p.m., December 29, 
nd the termination notice reflects that the cited condition 
ted at 12:40 p.m., December 29, 1981, 

ction 104(a) Citation No. 1143079, was issued on December 30, 
t 8:55 a.m., and it alleges a violation of mandatory safety 
d 30 CFR 77.410. The condition or practice cited by the 
or is described as follows on the face of the citation: 

The automatic warning device which shall 
give an audible alarm when such equipment 
is put in reverse for 41 B Bulldozer 
(serial number 7553268) was inoperative 
operating 023.0 pit. 

e inspector fixed the abatement time as 1:00 p.m., December 30, 
nd the termination notice issued by the inspector reflects 
terminated the citation at 8:00 a.m., December 31, 1981, 
he cited inoperative alarm was repaired. 


that the violations occurred while the operator was mining coai, ne 
believed that there was no legal basis for MSHA's issuance of the citati 
Subsequently, in preparation for the hearing, counsel learned for the 
first time from the operator that coal was in face being mined at: the 
mine in question. Under these circumstances, counsel stated that he 
has no defense to the citations and agreed that they were properly 
issued and that the conditions or practices cited by the inspector 
as violations did in face occur. 

West Freedom's counsel indicated that while his original contest 
asserted that the inspector made findings that the citations were "signi 
ficant and substantial' 1 , he agreed that this assertion was in error and 
he conceded that the inspector made no such findings (Tr. 5-12). 

Findings and Conclusions 


Fact of Violations 


West Freedom Mining Company does not now contest the fact of 
violations in these proceedings and admits that the conditions or practi 
cited by the inspector in the section 104(a) citations constitute violat 
of mandatory safety standard 30 CFR 77.410 (Tr. 10, 13-14). Accordingly 
the citations are AFFIRMED. 

History of Prior Violatio ns 

Respondent's history of prior violations is reflected in a computei 
print-out offered by the petitioner during the hearing (Exhibit P-1). 
That print -out reflects a total of 44 paid violations by the responden 
during an 11-year period beginning on January 1, 1.970, and ending Deceml 
1981. While there are 11 prior citations of section 77.410, three were 
issued during the 24-month period prior to the issuance of the citation: 
at issue in this case. On the basis of this information, I conclude 
and find that the respondent has a satisfactory compliance record and I 
cannot conclude that any additional increases in the civil penalties 
assessed in this case are warranted. 

Size of Business and Effect of Civil Penalties on the Respondent's Abil 
to Remain in Rusiness 


Petitioner asserted that the respondent is a medium sized mine 
operator employing approximately 30 employees with a daily production 
of 400 tons (Tr. 18). I adopt this as my finding on this issue, and I 
also find and conclude that the payment of the penalties assessed in 
these proceedings will not adversely affect the respondent's ability to 
remain in business. 


a (fl 


e equipment was put in operation. In any event, I conclude that the 
pondent failed to exercise reasonable care and that this constitutes 
inary negligence as to both citations. 

od Faith Compliance 


The record here reflects that citation 11.43078 was abated approxima 
hour or so after it was issued and prior to the time fixed by the 
spector. I. find this was rapid compliance. Citation 1143079 was 
rnely abated and I find that as to both citations, the respondent exerc 
od faith compliance. 

avity 

The information provided by the petitioner reflects that people 
re working in the pit area where the cited equipment was operating 
t that the closest person around the equipment was 300 feet away (Tr. 

Respondent's counsel pointed out that in connection with citation 
. 1143079, the "inspector's statement" reflects that the area was 
ing back-filled, that no one was in the area when the violation 
s observed, and that the inspector believed that any accident was 
mprobable" (Tr. 27). No information was forthcoming regarding the’ 
her citation. 

Although it is true that no one was in close proximity to at least 
e of the pieces of equipment cited, it is also true that the equipment 
uld seriously injure someone if it were to back over them. This is 
ccisely what the standard is designed to prevent. I conclude and find 
at the conditions cited were serious (Tr. 28). 

Penalty Assessments 

On the basis of the foregoing findings and conclusions, 
to account the requirements of section 110(i) of the Ac 
d find that the civil penalties assessed and proposed b 
oceedings arc reasonable, and they are AFFIRMED. 

ORDE R 

Respondent IS ORDERED to pay the following civil penalties within 
>Arty (30) days of the date of this decision and order, and upon receip 
payment by MSHA, this case is dismissed: 


In view of my disposition of the civil penalty case, West Freedom 
Contest filed in Docket PENN 82-62-R, is DISMISSED. 


cC (u 

;rge/A'. Koucras 
Administrative Law Judge 
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^CJSJONS 

>peanmces: Howard Agran, Attorney, U.S. Department of Labor, 

Office of the Solicitor, Philadelphia, Pennsylvania, 
for the petitioner. 

jfore: Judge Kouiras 

S tatement of the Proceeding s 

These proceedings concern proposals for assessment of civil penaltie 
.led by the petitioner against the respondent pursuant to section 1.10(a) 
the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 820(a), 
targin* the respondent with a total of four alleged violations of certai 
indatory safety standards promulgated pursuant to the Act. Respondent 
mtested the citations and requested a hearing. A consolidated hearing 
is convened pursuant to notice in Charleston, West Virginia, on November 
182. In view of a proposed settlement of the cases, arguments in suppor 
the settlement were heard on the record and a bench decision was issue 
’proving the settlements. 

Discussio n 

The citations issued in these cases are as follows: 
ic ket WEVA 82-250 

Section 106(d)(1) Citation No. 906335, November 17, 1981, cites a 
.olation of mandatory safety standard 30 CFR 75.603, and the condition 
' practice cited is as follows: 



Two 25 amp fuses protecting the breaker box located 
' in the lamp house and supplying power to the heater 
and the stationary grinding machine were bridged 
out with wire. Also, the four fuse holders for the 
2 heaters contained welding rods instead of fuses. 

Section lOA (cl) C 2) Order No. 906339, November 19, 1981, ci.i 
violation of mandatory safety standard 30 CFR 77.7(10, and the < 
or practice cited is as follows: 

The stationary grinding machine located in front 
of the lamp house was not frame grounded. 

Docket No. WEVA 82-251 

Section 104(d)(2) Order No. 907002, February 12, 1.982, c i. 
violation of mandatory safety standard 30 CFR 77.1605(b), and 
or practice cited is as follows: 

The foot brake on the Michigan endloader would 
not stop said endloader when brake was tested. 

The citations, assessments, and proposed settlements are , 

Docket No. WEVA 82-230 


Citation No. 

Date 

30 CFR Section 

Assessmenl 

Se 

906335 

11/17/81 

75.603 

$ 300 

$ ■ 

906338 

11/19/81 

77.506 

750 


906339 

11/19/81 

77.700 

500 





$1550* 

$T 

Docket No. WEVA 

82-251 




Citation No. 

Oate 

30 CFR Section 

Assessment 

Se 

907002 

2/12/82 

77.1605(b) 

$ 750 

$ 


The arguments advanced by the petitioner in support of th 
settlements follow below. 


He splices in question were in feel permanent cold splices and not 
ary ones. Further, counsel states that when the inspector first 
ad the two spl ices lie conceded that they adequately covered the 
arcas which were spliced. 

i_th regard to the respondent's negligence, petitioner's counsel 

that the cited conditions should have been known to mine management. 
' the gravity connected with the citation, counsel asserted that 
was a potential, shock hazard present, but only if the splices had 
subjected to further deterioration. 

.on No. 9 06338 

•Jith regard to the proposed settlement: of this citation by a payment 
)0, petitioner's counsel stated that the respondent maintained that 
ispector first believed that the mine operator himself bridged 
ic breaker box in question. However, during his discussions with 
asponcJont, counsel stated that the respondent's defense is that a 
i-tv guard working the night shift made the fuse box changes after 
ejgular fuses blew out, and that he did so to provide heat for the 
house where he was located. Respondent maintains that he had no 
edge that this had been done and also maintained that the lamp- 
vas not an area that was required to be preshifted. 

Petitioner's counsel stated that the respondent exhibited good faith 
lance by immediately removing the bridging devices and installing 
r fuses. Counsel, also believed that the respondent should have known 
the conditions, and that the gravity was "probable' 1 in that the brid£ 
uses would over-ride the normal protection provided by regular fuses. 

:ion N o. 90 6339 

T.n support of the proposed settlement of this citation by the payment 
iOO, petitioner's counsel, stated that the respondent's defense is 
He had no prior knowledge of the cited condition because the lamp 
=> was not required to be preshifted. While counsel believed that the 
L tv of the cited condition was such as to present the "probability" 
a accident, lie also indicated that the respondent promptly removed 
grinding machine from service when the condition was called to his 
ration. Counsel, also believed that the respondent should have been 
e of the cited condition. 


that the respondent's defense is that the endloader was parked and taker 
out of service. While it was not "tagged-out", the respondent takes 
the position that this was not necessary since his operation is so smal. 
that he would know that the endloader was taken out of service. 

Petitioner’s counsel stated further that the respondent demonstrati 
good faith abatement in that the endloader was immediately removed from 
service and a broken airline was replaced. With regard to the question 
of negligence, counsel asserted that the respondent should have been 
aware of the brake conditions, and that there was a potential present 
for an accident had the equipment been vised further. 

Respondent 's Size of Business 

Petitioner's counsel stated that the respondent is a small mine 
operator who owns and operates the one mine in question in this case. 

As of April 20, 1982, annual mine production was 50,000 tons. However, 
respondent indicated that current mine production is approximately 300 
tons daily, and that the mine operates five days a week employing 25 
miners. Since respondent has agreed to pay the proposed settlement 
amounts, petitioner asserted that the payment of same will not adverse! 
affect the respondent’s ability to continue in business. 

History of prior violations 

Petitioner's counsel stated that the respondent's mine is a new 
mine with no record of any previous violations. However, counsel asser 
that the respondent previously operated another mine and that for a two 
year period the mine had a history of 14 paid civil penalty assessments 
none of which were for violations of any of the mandatory safety standa 
in issue in these proceedings. 


Conclusion 


After careful review and consideration of the arguments advanced 
by the petitioner in support of the proposed settlements, I conclude 
and find that the settlements arc reasonable and in the public interest 
Accordingly, pursuant to 29 CFR 2700.30, they are APPROVED. 


10) clays of Che date of this decision and order, and upon receipt 
it by the petitioner, this proceeding is DISMISSED. 
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East Deerfield Quarry & Mill 


DECI SION 

Appearances: Melvin L. Cass, Buck]and, Massachusetts, pr o s e ; 

Lewis A. Whtnet, Jr., Esquire, EasthnmpLon, Massachuset 
for the respondent 

Before: Judge Koutras 


Statement of the Ca se 

This proceeding concerns a discrimination complaint filed by the 
complainant with the Commission on March 19, 1982, pursuant to Sectio 
1.05(e) of the Federal Mine Safety and Health Act of 1977. The comp la 
was filed pro se after the complainant was advised by MSHA on February 
1982, that its investigation of his complaint disclosed no discrimiua 
against him by the respondent. 

Respondent filed an answer to the complaint on April 15, 1982, 
denying any discrimination, and the case was docketed for hearing 
in Springfield, Massachusetts, on August 3, 1982. The parties were 
afforded an opportunity to file post-hearing arguments. 

Issue s 

The critical issue presented for adjudication in this case is 
whether the termination of Mr. Cass from his employment with the resp 
was in fact prompted by protected activity under section 105(c)(1) of 
the Act. Specifically, the crux of the case is whether the refusal b 
Mr. Cass to perform certain asserted unsafe drilling duties without t 
assistance of a helper insulated him from termination from his job. 
Additional issues raised by the parties are identified and discussed 
in the course of this decision. 



Health Act. of 19//, JU U..S.C. and (Jj. 


3. Commission Rules, 29 CFR 2700.1, et seq. 

The C omplaint 

In his initial complaint filed with MSHA on June 1, 1981, Mr. 
asserted that on May 20, 1981, he was drilling on a 68 foot face to 
piete a shot, and that he had several more holes to drill. He was be 
assisted by a helper. Quarry superintendent Raul Warner reassigned 
helper to other duties and instructed him not to help Mr. Cass furl 
At this time, Mr. Cass had three more holes to drill about three fe 
from the face, and four "B" holes (Back up holes) to finish. Mr. C 
informed Mr. Warner that it was not safe to drill alone. He then 
shut down and went to the office. Mr. Warner advised him that he 
was to drill alone and did not need a helper. Since it was quittin 
time, Mr. Cass went home. 

The complaint states further that when Mr. Cass returned to wo 
on May 21, 1981, and Informed Mr. Warner that he was not going to d 
alone because he did not believe it was safe, Mr. Warner informed h 
that if be did not drill alone he was fired, and Mr. Warner gave hi 
until May 28, 1981, to make up his mind. Mr. Cass has not bean bac 
work at the quarry since this time. 

Comp lainant's tes t imo ny 

Melvi n L. Ca ss testified that since July 26, 1982, he lias been 
employed by the Pine Rest Plantation, a trailer park, doing general 
construction work. He confirmed that he left the employ of the res 
Trew Corporation on May 2], 1981, and at that time he was employed 
driller, and his salary was approximately $9.00 per hour, and that 
worked a 40-hour week. The mine was a union mine represented by 
Operating Engineers Local No. 98. He also confirmed that since Ills 
termination on May 2.1, 1981, he has been self-employed as a carpent 
restoring an investment home which he purchased, and that he has al. 
"cut wood" for a living. 

Mr. Cass testified that he was employed with the respondent fo 
approximately 8-1/2 years as a crushed rock driller. He identified 
copy of the written complaint he filed with MSllA on June 1, 1981. 
He also confirmed that on May 20, 1981, he refused to continue his 
as n driller on one of the pit working faces after mine management 
superintendent. Paul Warner informed him that his helper would no lo 


drilling process he would posicion himself co Che side and m back of 
the truck away from the drill hammer. Without Che aid of a helper lie 
ould have to do all. of the work himself, and he believed that this 
exposed him to the danger of slipping over the edge of tho face (Tr. 7-17 

Mr. Cass stated that he had worked for a week on the drilling projec 
in question, and that he had drilled some 55 to 60 holes on the "shot" 
project. He had also drilled some 25 holes at the top of the face during 
the week, and all of this work was accomplished with the assistance of 
a helper. The helper was shared with the blasting c.rew, and at the time 
his helper was taken away from him lie had six more holes to drill to 
complete his project (Tr. 18-19). 

Mr. Cass confirmed that on previous occasions when he did not have 
a helper assigned to him he performed his drilling duties without the 
helper even though "it wasn't really safe". He did so because "he had 
to work" and believed that he would be fired if he didn't perform his 
drilling duties by himself (Tr. 22). He stated that he complained to 
the pit foreman about having to drill alono, but did not complain to his 
union representative (Tr. 24). 

Mr. Cass confirmed that while he had performed his drilling duties 
for 8-1/2 years without the assistance of a helper, on May 20 he was 
drilling in an area where he was out of sight of the shovel operator and 
the haul truck drivers, and since he was working alone he was concerned 
that in the event of an emergency no one would be able to see him and 
come to his assistance (Tr. 25). lie believed that if he-had a helper, 
the helper could go and summon assistance (Tr. 26). 

Mr. Cass confirmed that when he returned to the mine on May 21, 
lie and Mr. Varner visited the drill site and Mr. Cass still refused to 
work alone. At that point, Mr. Warner advised him that it was not unsafe 
that he had being doing the work for 8-1/2 years, and that a week before 
when he drilled 25 holes, he did not always have a helper. Mr. Warner 
then told him that he would have a week "to cool off or I was fired" 

(Tr. 28). Mr. Cass then informed Mr. Warner that he was going to contact 
MSHA and file a safety complaint (Tr. 26). After Mr. Cass left work, the 
drilling work was completed by Mr. Spooner, and later by Mr. Kennv Lemcln 
(Tr. 35). 


Mr. Cass confirmed that he never received an actual notice of discha 
or termination from the respondent. He assumed that since he did not 
go back to work after the week he was given to "cool off", that he was fi 
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n discriminated against; (Tr. ^3—66; 49). 
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. Cass explained the operation of the drill rig he was operating, state 

was equipped with a drill rack which he designed, and he confirmed 

and Mr. Warner had some prior problems over safety gloves and 
r three years prior to the instant complaint, but that those 
ers were resolved to his satisfaction (Tr. 54). Mr. Cass also 
ed that even if he were to be furnished with a safety belt for 
und the drilling rig in question, he would not use it because 

d get in the way and restrict his movements around the drill rig. 

d prefer a helper (Tr. 55). 

cross-examination , Mr. Cass identified a photograph (exhibit R-l) 
drill rig in question, and he confirmed that for most of his 
ient period with the respondent for more than eight years lie has 
as a driller, but that he has done some driving, welding, and 
c’s work. He explained that his drilling work involves the 
tion for blasting trap rock, out of the quarry, and he identified 
graph (exhibit R-2) as a fair picture of what the quarry looks 
'r. 56-58). Mr. Cass indicated that on the day in question in this 
: was working in the area marked "A" on the photograph, and the 
was digging on top of the face shown as "B" on the photograph. He 
lentified a roadway shown in the photograph as the haul road used 
ks. He also indicated that on May 20, there were two trucks operating 
haul road with a reasonable degree of regularity every seven to 
linutes, and that the shovel operator was on duty all. the time 
:e was drilling (Tr. 62). 

. Cass testified that during his drilling operations for Mr. Warner, 
customary for him (Cass) to ask for a helper if he needed one 
t "most of the time" over an eight-year period he received one 
.omplained enough" (Tr. 62). Mr. Cass confirmed that on May 20, 
ner did not order him to leave work. Since his work shift was at 
he simply went home. When he returned the next morning, he and 
'ner went to the work site and at that time Mr. Warner told him 
to either drill or he wasn't going to work. Mr. Cass made no 
to return to work during the following week because he was in the 
: of contacting MSHA, and he made no further contacts with Mr. Warner 
). He indicated that he filed no formal complaints with his union, 

;h he did have a conversation with the local's business agent, 
had never previously complained to MSHA (Tr. 67). He confirmed 
le drill rig had been cited in the past by MSHA during an inspection, 
iy resulted from his moving the machine while the boom was in an 
position and his failure to insure that a safety chain was 
:ed to the machine air hose (Tr. 68). 


his relationship with Mr. Unas, the driller, Mr. Cass testuiec 
follows (Tr. 76-78): 

Q. There never was any question raised by Mr. 
Warner about whether you were cooperating with Mr. IU 

A. There wasn’t a question. T told Paul I 
wouldn't help Mr. Haas on shots. 

Q. You told him you wouldn't help him? 

A. Yes. 

Q. That, you feel, was a cooperative attitude? 

A. That was just tire way it was. 

Q. You didn't find it too easy to work togethe; 
with Mr. Haas? 

A. No. 

Q. I am correct, you did not find it easy to wc 
with him? 

A. Correct. 

Q. For how long a period did you have this fee: 
you couldn't work with him? 

A. About the first day he was there. 

Q. The first day he was there? 

A. Yes. 

Q. How long was Mr. Haas there, up until the L 
left? Do you know? 

A. Two years — three years? 

Q. Two years? 


A. Two years, I believe. 


was? 


A. Right. 

Q. Is the answer yes? 

A. Yes. 

Q. And was that true, pretty much, throughout that two- 
year period? 

A. Well, we never had — Mr. Warner had us working apart, 
so we never had much call to get together. 

Q. Except with respect to drilling and blasting? 

A. No. I usually drilled the holes and he shot them. 

Q. If there was any difference as to where holes were 
to be drilled or the pattern to be drilled, you found it 
difficult to cooperate with Mr. Haas? 

A. No. They marked them and I drilled them. They 
had another blaster up from Boston. He went and marked a 
bunch of holes and I drilled them. 

Q. Was there anybody else in the quarry crew that you 
couldn’t get along with? 

A. No. 

Cass testified that during his tenure as the quarry driller 
the same drill rig. For the first two years, it was without a 
ick, but he fabricated a rack at company expense in the shop 
: respondent's consent and he conceded that this was done to help 
lis work (Tr. 85). Mr. Cass took the position that he should 
>ne to determine whether he needs a helper for safety purposes, 
i if mine management assessed the situation and found otherwise, 

I still not drill alone. He indicated that drillers working on 
union jobs in construction work outside the quarry are required 
regulations to provide a helper or chuck tender for the driller 
tty reasons (Tr. 89-91). 

Cass conceded that there were times when he drilled alone without 
•, and indicated Lhat this was true 80 percent of the time (Tr. 93). 


but: that he did take a coffee break at 10:30 a.m. in the shop, and the 
would return to the drill rig to work until lunch. Usually no one wou 
come by to visit the work site unless there was a problem or an inquir 
as to how long drilling would take (Tr. 96). He believed he needed a 
helper to keep him under observation, to go for help in an emergency, 
to help him with the drill steel (Tr. 97). He also alluded to annual 
safety meetings, and conceded that he never brought up the need for an 
observer while he was drilling (Tr. 100). He further explained his 
need for a helper as follows (Tr. 101-102): 

THE WITNESS: And when you are drilling close 
to the face, you should have a helper. 

JUDGE KOUTRAS: Then, that would be the safety 
consideration. When you are drilling near the face, 
you need a helper. 

THE WITNESS: Yes. 

JUDGE KOUTRAS: But when you are drilling away 
from the face, when I asked you the hypothetical, you 
seemed to think that you needed one anyway because in 
case you got hurt doing something. 

THE WITNESS: If nobody could see you. 

JUDGE KOUTRAS: If no could see you. 

THE WITNESS: You're up, you know, by yourself. 

JUDGE KOUTRAS: But if someone had you within 
their vision — 

THE WITNESS: (Interrupting.) Within close, yes. 

Where they could get to you, like the shovel down under¬ 
neath you or something like that. 

JUDCE KOUTRAS: So I take it if your were at the top 
of this high wall, up the top of this face, drilling away 
from the face, a couple of feet let’s say; and there is 
a dozer or a shovel, or something working down the pit; 
and the guy has line of sight vision — he can observe 
you; and he Is standing there doing all his things that 
he has to do with his shovel; and occasionally, if he looks 


JUDGE KOUTRAS: 


You have no problem? 


THF. WITNESS: Not as long as I am in visual 
contact. 

JUDGE KOUTRAS: With him? 

THE WITNESS: Or with somebody. 

JUDGE KOUTRAS: Is Lilts some kind of company rule, 
policy, or what? 

THE WITNESS: i don't know. About what, taking 
a helper away or what? 

JUDGE KOUTRAS: No, working in an isolated area 
or being out of sight of someone. 

THE WITNESS: No. This is the first time it ever 
happened on Lhia shot. Usually, I am within sight of 
somebody or there is somebody working right beside me, 
close by. This was the first. 

t' s J._e s t im ony 

H. Warn er, respondent's materials superintendent and president 
that his job responsibilities include the complete control 
tion of the quarry in question. He has worked at the quarry 
2 and was placed in charge of the operation in 1975. Mr. Warner 
at on May 20, 1981, he directed Tom Haas, a blaster, to go to 
here Mr. Cass was working and to ask him when his drilling 
d be completed so that blasting operations could begin. Mr. Haas 
that Mr. Cass would not speak to him and wouldn't "give him 
of day". Mr. Warner indicated further that Mr. Haas and Mr. Cass 
otten along for two years, that they both had a "communications 
and that this situation had caused him some management problems, 
ate the problem he attempted to keep them physically separated 
"to keep the peace". However, since blasters and drillers 
ork as a team, Mr. Warner indicated that maintaining such 
n was not always possible (Tr. 103-106). 

Warner testified that on the afternoon of May 20, he personally 
he area where Mr. Cass was working and asked him why he did 
nd to Mr. Haas after he (Warner) had sent him there to inquire 


r. Warner stated that he told Mr. Cass that he saw no reason why he 
seded * a helper and that ’’this was the last time we wore going to be 
aying games" (Tr. 109). Mr. Warner explained that Mr. Haas and Mr. C c : 
ad been at odds with each other over their respective duties and 
ssponsibilities, that Mr. Cass had previously indicated a desire to 
ork as a truck driver rather than a driller, that lie once threatened 
o quit over a misunderstanding about the company supplying him with son 
ork gloves, and that while he considered Mr. Cass to be a good driller, 
e repeatedly caused him problems over his lack of cooperation with Mr. 

d his refusal to speak to him (Tr. 110-111). Mr. Warner was also 
oncerned about disparaging remarks made by Mr. Cass about Mr. Haas to 
ther employees when Mr. Haas was not present (Tr. 113), and he explain* 
is problems with Mr. Cass as follows (Tr. 117-1.18): 

A. I had many problems with the blaster, Tom Haas, 
coming to me and saying that the driller would not work 
with him. To give you the particular days they happened 
on would be a bit difficult, hut it was a repeated -- 
they just would not work together. Or he would not 
work with the blaster, I should say. 

Q. Is it true that the continued over most of 
the two year period? 

A. Yes. In fact, that is why we went to marking 
the holes, because at the point where we were marking them, 
we were using an experimental blasting machine — well, 
experimental to us — and the fellow that was operating 
it explained to us that it was particularly critical 
in that instance to drill precisely where the holes were 
supposed to be drilled, so we mark the holes at that time. 

Q. You couldn't get a communication going between 
Mr. Haas and Mr. Cass with respect to the location of the 
holes, so you had to have them painted on the rock? 

A. Yes. 

Mr. Warner testified that on the morning of May 21, the day after 
is conversation with Mr. Cass at the drill site, he told Mr. Cass that 
we were a little hot-headed" the previous day and that he wanted to go 
1th him to the drill site so that Mr. Cass could clarify why he believ 
e needed a helper. Mr. Cass advised him that he would need a helper 


-Lib): 


The conversation did not last too long when 
I hoard that. I told him, at that point, that he 
in effect had palled my jock long enough and that 
until he got his head back on his shoulders, squared 
away where it belonged, and could start working with 
the blaster like lie should, that lie was all done as 
far as i was concerned; and I don't remember if i.t 
was then or if it was down as he was leaving, hut I 
told him that he had a week from Friday -- he had 
until the twenty-ninth to think it over and let me 
know. 


Q. Did you require him not to work in that 
ensuing week, or was that discussed? 

A. Nothing was discussed. He left very upset, 
demanding I give him the phone number of the local 
MSIIA authorities, which I did. He said he would 
contact them and he would be talking to the Union, 
and that was the last I saw of him. 

Q. That was after you told him that he had 
until, the twenty-ninth to get his act together? 

A. Yes, sir. 

Q. Now, as a consequence of his request,' you 
gave him the local number of MSIIA? 

A. Yes, sir. 

Tr. 1.18: 

Q. At any time between the twenty-first and the 
twenty-ninth of May, did Mr. Cass come to you and ask 
for his job back? 

A. No. 

Q. At any time during that period, did he communicate 
with you in any effort to resolve the problem? 

A. Directly? 

Q. Yes. 

A Nn . 


drilling near the face of the wall takes place for every shot, and 
that Mr. Cass had never been concerned about drilling near the face. 
Mr. Warner indicated that a helper would not be necessary at this 
location because the driller would be visible (Tr. 128). Mr. Warnei 
also confirmed that Mr. Cass may have been disgruntled over the faci 
that he wanted to drive a truck, but he also indicated that Mr. Cas: 
never asked to be assigned as a truck driver (Tr. 130-132). 

Mr. Warner testified that Mr. Cass had never filed any safety 
complaints because of the lack of any helper, and he also confirmed 
that the respondent has published safety procedures and regulations 
(Tr. 135). However, he indicated that there is no policy concerninj 
employees being kept under observation while performing work and he 
indicated that there are ten persons working at the quarry (Tr. 136- 

Mr. Warner confirmed that the mine is a union mine, but that i 1 
not have a safety committee. However, he did indicate that there i; 
empLoyee representative at the mine and he identified him as Alonzo 
Mr. Spooner would walkaround with MSHA inspectors and Mr. Warner as: 
that employees would report safety problems to Mr. Spooner (Tr. 138 
He is not aware of any complaints ever filed by Mr. Spooner with MSI 
on behalf of Mr. Cass (Tr. 139), and Mr. Warner indicated that he h< 
never fired, suspended, or disciplined any employees during his tent 
as quarry superintendent, and if he did so an employee could file a 
grievance (Tr. 140-141). 

In response to questions as to whether Mr. Cass was actually d 
Mr. Warner responded as follows (Tr. 141-142): 

JUDGE KOUTRAS: Now, when he opted not to 
come back after you told him to cool off a little 
bit, did you, in fact, fire him? Was he terminated? 

What do you consider — how would you classify what 
happened? Would you consider him to be fired — 
discharged; and if so, for what reason? 

THE WITNESS: I guess I'm not certain what 
the word would be. The way it was in my mind, 

I like to feel like I bend over backwards to try 
to get along wiLh people. 

I Celt like 1 bent over backwards too many 
times, and that's why I told him to stop pulling 


done that: 


THE WITNESS: He never communicated anything 
other than to go to the Mine Safety and to the Union. 

JUDGE KOUTRAS: How did you separate him from 
the payroll? Is there a record someplace of his 
personnel, folder? What if I were an employer now, 
and I come to you for a reference. What would you tell 
me; he was fired, he quit, resigned? 

THE WITNESS: I guess he fired himself is what 
he did. He refused to work. He left. 

JUDGE KOUTRAS: Is refusal, to work grounds for 
discharging any of your employees out there? 

THE WITNESS: Well — 

JUDGE KOUTRAS: Have you ever had this happen 
before? 

THE WITNESS: No, sir, I have not had this happen 
before. 

on zo Spoone r, employed by the respondent as a truck driver, 
ed that on May 20, 1981, he was the union safety representative 
quarry. He stated that at that time Mr. Cass told him that he 
have a helper, and when he advised him that the union contract 
provide for a heLper, Mr. Cass indicated that he would contact 
al union representative. Mr. Spooner stated that when he was 
d as quarry foreman helpers were assigned to Mr. Cass when he 
them. He also indicated that helpers were assigned to assist 
s, but when they were not needed the driller would work alone 
Id be paid more money (Tr. 148-151). 

. Spooner testified that Mr. Cass had never complained to him 
e lack of a helper presented a safety problem, and that his 
was whether a helper was required under the union contract 
1). Mr. Spooner stated that he did not agree that Mr. Cass 
a helper and that when Mr. Cass left he (Spooner) was assigned 
sh the drilling work. He finished it alone without a helper and 
believe it presented any safety hazards. He had no problem in 
ng the drilling and did not believe he was in jeopardy (Tr. 152-153). 


protected under section luoicm-U Lrie acl h u iusiul.i .iw... <. 
faith belief that the work involves safety hazards, If the belief Is 
a reasonable one, and if the reason for the refusal to work is comniunicc 
to the mine operator. Secretary o f i.abor/Fa s u l.a v. Con solid ation Coa l. ( 
2 FMSHRC 2786, 2 BNA MSUC 10Q1 (1980), rev'd on other grounds, suh nern 
Consolidation Coal Co. v. Mars hal 1, 663 F.2d 121l (3d Cir. 1981); 
Secretary of Lahor/Rob i nette v. Unit ed C astl e Coal. Co. , 3 FMSHRC 803, 

2 BN A MS HC 1213 (1981)'; Bradley v. Bel va Coa l Co., A FMSHRC 982 (1982); 
Sec retary o f Labor / Dunmire a n d Es tlo v. Northern Con 1 Co ■ , A FMSHRC 126 

TiTsiy: 

It seems clear to me in this case that Mr. Cass was not fired or 
suspended from his job for exercising any protected safety rigliLs. i 
believe that his frustration over his inability to get along with the 
blaster, Mr. Haas, coupled with a possible rejection by Mr. Warner of 
his efforts to become a truck driver, led Mr. Cass on a course of 
confrontation with Mr. Warner, the quarry superintendent. Mr. Warner 
was obviously pushed to the brink, his patience luul worn thin, and 
when Mr. Cass made the remark that he would need a helper everywhere 
on the mine site, Mr. Warner made the management decision that he no 
longer would have a helper. When Mr. Cass would not accept this decisii 
he was given the opportunity to think it over, and Mr. Warner left the 
door open for Mr. Cass to return to viork. However, rather than returuii 
to his job, Mr. Cass opted to pursue his complaint over Lite lack of a 
helper with MSHA. In these circumstances, I conclude and finti that 
Mr. Cass abandoned his job voluntarily and that this was of his own doi. 

Having viewed all of the witnesses on the stand during the course 
of the hearing, I conclude that mine management, in che person of quarr 
superintendent Warner, treated Mr. Cass fairly and that Mr. Warner trie 
to mediate the differences between Mr. Haas and Mr. Cass. Further, 

Mr. Warner considered Mr. Cass to be a good worker and driller, aeeomod 
him on more than one occasion when he requested certain safety equipmen 
allowed him to modify his drilling rig at company expense in order to 
make his job easier, and on at least one occasion Mr. Warner talked 
Mr. Cass out of quitting his job. 

Mr. Cass conceded that prior to his leaving his job, he filed no 
complaints with MSHA or with his union safety representative over any 
safety hazards connected with h.ls drilling without a helper. Here, 
his concern was over his assertion that the location where he was requi. 
to drill isolated him from others working in the pit, and that they wou 
be unable to come to his assistance in the event of an emergency. Howe 
his testimony establishes that trucks passed by his drilling location o 
a regular and routine basis, and that his regular routine included a co 


reject the assert Lon by Mr. Cass that he needed a helper for 

reasons and Lhat the tack of such a helper placed him in such a 

ous situation that lie could not safely do his job. I accept 
rner's testimony that the lack of a helper was not a safety hazard. 
j=atimouy, which 1 find credible, is supported by the testimony of 

safety representative Spooner. He finished the project left 

when Mr. Cass left his job, and lie did it without a helper 
th no exposure to any safety hazards. 

also believe that Mr. Cass' insistence on a helper stemmed from 
oneoiis assumption on his part that the union contract required 
s.ignment of a helper. In addition, I believe that he was also 
need by some OSRA regulation which he claimed required that an 
or or helper be assigned to a driller on general construction projects 
these assumptions, which proved to be inapplicable in this case, 

«ly contributed to Mr. Cass' belief that he was entitled to a helper 
because he wanted one, regardless of any management decisions 
eon t rnrv. 


Conclusion and Order 


m view of the foregoing findings and conclusions, and after careful 
oration ol : all of the evidence and testimony adduced in this case, 
l.ude and find that the respondent did not discriminate against 
is s , and Lhat his rights under the Act have not been violated. 
;Lngly, his discrimination complaint IS DISMISSED. 
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Appearances: Robert M. Vukas, Esq., Consolidation Coa] 

Company, Pittsburgh, Pennsylvania, for 
Contestant/Respondent, Consolidation Coa] 
Company; 

Agnes M. Johnson-Wilson, Esq., Office of 
Solicitor, U. S. Department of Labor, 
Philadelphia, Pennsylvania, for Responder 
Petitioner, MSHA. 


Before: 


Judge Merlin 


Statement of the Case 


The first two docket numbers captioned above are nc 
of contest filed by Consolidation Coal Company under sec 
105(d) of the Act to challenge the validity of two citat 
issued by an inspector of the Mine Safety and Health Adn 
stration for alleged violations of 30 C.F.R. § 75.1100-1 
The third docket number is a petition for the assessment 
civil penalties filed by the Secretary of Labor under 
section 110(a) of the Act for violations alleged in the 
citations. 



with the consent or the parties (Tr. 4). At the 
on of the hearing, I directed the filing of written 
imultaneously by both parties within 21 days of 
of the transcript (Tr. 148). 

The Mandatory Standard 

tion 75.1100-3 of the mandatory standards, 30 C.F.R. 
0-3, provides as follows: 

5.1100-3 Condition and examination of fire¬ 
fighting equipment. 

All firefighting equipment shall be main- 
ned in a usable and operative condition, 
mical extinguishers shall be examined every 6 
ths and the date of the examination shall be 
tten on a permanent tag attached to the 
inguisher. 

The Cited Conditions or Practices 

ation No. 1146664 (PENN 82-203-R) cites a violation 
F.R. § 75.1100-3 for the following condition: 

The chemical fire extinguisher located in the 
shop was not maintained in an operable con- 
ion in that the gauge indicated that the 
inguisher needed recharged [sic]. 

ation No. 1146668 (PENN 82-204-R) cites a violation 
F.R. § 75.1100-3 for the following condition: 

The chemical fire extinguisher on the trackmens 
or #18 was not maintained in a usable and 
rative condition in that the gauge indicated 
extinguisher needed recharged [sic]. The 
or was being operated along the empty track to 
North Mains. 


owner 


1. Consolidation Coal Company is the 
operator of the Renton Mine. 

2. The operator and the Renton Mine are sut 
to the jurisdiction of the Federal Mine 
Safety and Health Act of 1977. 

3. The presiding administrative law judge h 
jurisdiction over this proceeding. 

4. The inspector who issued the subject cit 
was a duly authorized representative of 
Secretary, 

5. A true and correct copy of each of the 
subject citations was properly served up 
the operator. 

6. All witnesses are accepted generally as 
experts in coal mine health and safety. 

7. Imposition of any penalties in this pro¬ 
ceeding will not affect the operator's 
ability to continue in business, 

8. The violations were abated in good faith 

9. The history of prior violations is non¬ 
contributory with respect to determinin': 
the amount of the civil penalties. 

10. The operator is large in si 2 e. 

11. The conditions set forth in the citatior 
constituted violations of the cited 
mandatory standards, 


s appears from the stipulations set forth above, the 
r does not contest the finding that the two extin- 
rs which needed to be recharged were in violation of 
t as alleged. 

e issue presented for resolution is whether the 
t violations were significant and substantial. I 
de first that a finding that a condition is "signi- 
and substantial" properly may be included in a 
104(a) citation. Judge Broderick so held in 
1 Gypsum Company , 1 FMSHRC 2115 (1979) and this 
g was not disturbed by the Commission on appeal. 
al Gypsum Company , 3 FMSHRC 822 (1981). 

n National Gypsum the Commission considered at length 
uld constitute a violation which "could significantly 
bstantially contribute to the cause and effect of a 
other mine safety or health hazard." The Commission 
hat a violation was of such a nature as could signi- 
y and substantially contribute to the cause and 
of a mine safety or health hazard if, based upon the 
ular facts surrounding that violation, there existed a 
ble likelihood that the hazard contributed to would 
in an injury or illness-of a reasonably serious 
. 3 FMSHRC at 825. In addition, the Commission 

ed its understanding that the word "hazard" denoted a 
e of danger to safety or health, and that a violation 
icantly and substantially contributed to the cause and 
of a hazard if the violation could be a major cause 
ger to safety or health. 3 FMSHRC at 827. 

he record contains a great deal of testimony describing 
eas where the two deficient fire extinguishers were 
d. The first fire extinguisher was in the car shop 
there was oil and grease on the floor and some other 
ible materials. The car shop itself had a concrete 
and concrete walls and its two entrances had metal 
The second extinguisher was on the trackmen's motor 
was covered with grease, oil and coal dust. In 
on, power was going into the motor since the trolley 
s attached to a live wire. Welding and torching 
ly occur at both locations. The repair of mine cars 
car shop requires welding which is done with acetylene 
. The trackmen’s motor is used to carry equipment 
airing and rejoining rail tracks and cutting rails 
Its all of which is done with torches. Gas bottles 
tina tor h s wer on th or at the time. 



inherent and ever present in, the performance of these 
activities. Also to be noted is the presence of some 
combustible materials in the vicinity of the extinguishers 
and live power sources on the trackmen’s motor. Injury oi 
illness of a reasonably serious nature becomes a reasonab] 
likelihood when firefighting equipment such as extinguish* 
is not in working condition in such an environment. 
Accordingly, I determine that the particular circumstances 
presented here raise the degree of hazard in the cited 
violations to the level of significant and substantial. 

I have not overlooked the operator's evidence regard: 
the presence of other fire extinguishers within 50 to 100 
feet from the extinguishers. Nor have I overlooked evidei 
regarding the existence of rock dust. Assuming acceptance 
of this evidence, a finding of significant and substantia! 
still would be appropriate in light of the entire record. 
An MSHA electrical expert testified that when confronted 
with a fire, miners often panic, may not do the logical 
thing and may follow an unexpected course of action. I f: 
the electrical expert's testimony persuasive and indeed, 
compelling and I accept it. Therefore, even if other fir< 
extinguishers and rock dust were where the operator allege 
they were (and overlooking the absence of any evidence 
showing those extinguishers were in working order) , there 
would be no guarantee that in the event of a fire a miner 
would go to the next nearest extinguisher or rock dust, i 
the electrical expert testified, a miner might run in the 
other direction and the first couple of minutes in any fi: 
is critical with smoke the major problem. 

With respect to the amount of penalty to be assessed 
accordance with the six statutory criteria set forth in 
section 110 (i) of the Act, I conclude in accordance with • 
analysis set forth herein that the violations were seriou: 
Based on the evidence I next conclude there was ordinary 
negligence. Stipulations 7-10 set forth above cover the 
remaining statutory criteria. 

I have reviewed the briefs. To the extent they are 
inconsistent with this decision they are rejected. 


It is further Ordered that the operator pay $400 within 
ys from the date of this decision. 
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Appearances: Robert M. Vukas, Esq., Consolidation Coal 

Company, Pittsburgh, Pennsylvania, for 
Contestant/Respondent, Mathies Coal Company; 
Agnes M. Johnson-Wilson, Esq., Office of the 
Solicitor, U. S. Department of Labor, 
Philadelphia, Pennsylvania, for Respondent/ 
Petitioner, MSHA. 


Before: 


Judge Merlin 


Statement of the Case 


The first docket number captioned above is a notice of 
contest filed by Mathies Coal Company under section 105(d) 
of the Act to challenge the validity of a citation issued b 
an inspector of the Mine Safety and Health Administration 
for an alleged violation of 30 C.F.R. § 75.200. The second 
docket number is a petition for the assessment of a civil 
penalty filed by the Secretary of Labor under section 110 (a 
of the Act for the violation alleged in the citation. 



iry exhibits ana oral testimony were received from 
ies. The cases were consolidated for hearing and 
with the consent of the parties (Tr. 4). At the 
>n of the hearing, I directed the filing of written 
.multaneous.ly by both parties within 21 days after 
>f the transcript (Tr. 102). 

The Mandatory Standard 

ion 75.200 of the mandatory standards, 30 C.F.R. 
provides as follows: 

i.200 Roof control programs and plans. 

i operator shall undertake to carry out on a 
inuing basis a program to improve the roof 
rol system of each coal mine and the means and 
urcs to accomplish such system. The roof and 
of all active underground roadways, travel- 
, and working places shall be supported or 
rwise controlled adequately to protect persons 
i falls of the roof or ribs. A roof control 
. and revisions thereof suitable to the roof 
litions and mining system of each coal mine and 
•oved by the Secretary shall be adopted and set 
in printed form on or before May 29, 1970. 
plan shall show the type of support and 
;ing approved by the Secretary. Such plan 
1 be reviewed periodically, at least every 
inths by the Secretary, taking into consideration 
falls of roof or ribs or inadequacy of support 
oof or ribs. No person shall proceed beyond 
last permanent support unless adequate temporary 
>ort is provided or unless such temporary 
iort is not required under the approved roof 
rol plan and the absence of such support will 
pose a hazard to the miners. A copy of the 
shall be furnished to the Secretary or his 
iorized representative and shall be available 
.he miners and their representatives. 



§ 75.200 for the following condition: 


There was loose drawn roof at intersection 
in No. 2 track haulage entry surveyor spad 
No. 29+721 which measured approximately 80 ft. 
(in length] 16 ft. in width and was drawn 
approximately 2 inches across crosscut. 

Section foreman Martin Nogy. 

Stipulations 


At the hearing, the parties agreed to the following 
stipulations which were accepted (Tr. 5) : 

1. Mathies Coal Company is the owner and operator 
of the Mathies Mine. 

2. The operator and the Mathies Mine are subject 
to the jurisdiction of the Federal Mine Safety 
and Health Act of 1977. 

3. The presiding administrative law judge has 
jurisdiction over this proceeding. 

4. The inspector who issued the subject citation 
was a duly authorized representative of the 
Secretary. 

5. A true and correct copy of the subject 
citation was properly served upon the 
operator. 

6. All witnesses are accepted generally as 
experts in coal mine health and safety. 

7. Imposition of any penalty in this proceeding 
will not affect the operator's ability to 
continue in business. 

8. The alleged violation was abated in good faith. 

9. The history of prior violations is non¬ 
contributory with respect to the amount of 
any civil penalty that may be assessed. 

10. The operator is large in size. 



2 inspector testified that on the track haulageway 
is loose or deteriorated roof, described as a cutter, 
feet near the the rib on the tight side and along the 
le for 40 fee:k. He also testified that there was a 
/ide crack in the roof in the intersection extending 
:.he 16-Coot haulacjoway from the center to one side, 
g to the inspector the crack was in a clay vein and 
fein is an Indication most of the time of a deteriorated 
Jedges were missing from two posts on the tight side 
le intersection. In addition, the inspector noted 
1 c of the coal on the tight side which was being 
up at the time he saw the condition. The slouqhacjc 
l to him to be of recent origin and in his opinion 
.ndication of pressure. Based upon what he saw the 
>r believed that there was a reasonable likelihood of 
fall which could result in death or crushing injury, 
ft foreman tolcl him that the operator knew of the 
>n and intended to install steel beams. The inspector 
could not wait for the beams to be installed. The 
>r admitted that there were eight to ten posts 
id along the tight side of the entry outby the inter- 
and that the operator had done far more bolting than 
lired or necessary ,i.n the intersection. The inspector 
know the length of the bolts installed and did not 
luse when he saw the separation in the roof and the 
le figured that whatever bolting had been done was 
tgh. The inspector also did not know if the crack 
te clay vein had been present before the additional 
ing had beon done and he did not know if the crack 
led up more c\Etcr the robot ting. He expressed the 
it the sloughage indicated stress although he could 
whether the sloughing occurred before the additional 
ire put in. He had not seen the roof condition 
ie cited it or he did not recall seeing it. 

i operator’s shift foreman testified that about 20 to 
before the citation was issued this area had been 
irough and the clay vein had been noticed indicating 
tbnormal roof conditions which needed additional 

About a week after the original mining the operator 
id 35 to 40 additional 12-foot roof bolts in the 
:tion and along the cutter on the rib for a distance 
eet. According to the shift foreman, after rebolting 
.1 the citation was issued there was no change in the 


deteriorated roof along both ribs had been present at tl 
time of rebolting and he did not see any change in this 
the day of rebolting until the citation was issued. The 
shift foreman went through the area twice a week or more 
With respect to the future installation of steel beams, 
shift foreman testified that the operator was going to j 
ramp in the next intersection inby this area which woulc 
necessitate taking more off the corner and thereby takir 
some support from the subject area. Steel beams were gc 
to be installed for this reason and not because of the 
subnormal nature of the roof. The shift foreman admitte 
that he did not tell the inspector this was the reason s 
beams were going to be installed. The shift foreman die 
know exactly when the sloughing occurred, but he stated 
at the time of rebolting there already was some sloughac 
from the ribs and that rebolting itself had caused some 
more. The sloughage had not been cleaned up at the time 
rebolting. 

The operator's assistant supervisor who was the wa' 
accompanying the inspector on the day the citation was 
issued, corroborated the shift foreman's testimony. He 
stated that right after the area was mined through, a 
determination was made to install extra roof supports ar 
this was done on March 13. The assistant supervisor ag] 
with the shift foreman that there was no change whatsoe\ 
in the roof along the cutter or in the crack, from the 1 
of rebolting until the citation was issued. He further 
testified that he made it a specific point to go to the 
and recheck it, that he went at least twice a week and 1 
after the rebolting there was no additional sloughage. 
assistant supervisor explained that the men whom the in« 
saw cleaning up were removing sloughage which had been i 
from the time of rebolting. According to the assistant 
supervisor this was not a totally abnormal time for slot 
to be left. 

Finally, the operator's underground mine foreman 
testified that he had ordered the additional rebolting < 
he agreed with the statements of the shift foreman and i 
assistant supervisor about the rebolting. He also agre* 
that the roof including the gap in the clay vein had noi 
changed after rebolting. He stated that some of the sl( 
had been present before rebolting and some had been cauJ 
by the rebolting itself. 


sorted or controlled adequately to protect a person 
alls of the roof or ribs. There is no contention that 
arator failed to comply with its roof control plan. 

a dispute exists as to the condition of the roof when 
spector cited it. Therefore, I accept the inspector's 
otion of the roof at that time. The issue presented 
:her these conditions demonstrated that the roof was 
aquately supported. I conclude they did not. The 
-or knew additional bolting had been done but he did 
Lieve the roof was adequately supported because of the 
age, cutters and clay vein. He did not however, know 
ronologica.l sequence of relevant events affecting the 
and status of the roof. In particular, he did not 
ion the sloughing, clay vein and cutters occurred in 
Dn to the rebolting. His conclusion that the roof was 
to stress and needed support was based upon the 
-ion that the sloughing and other conditions happened 
_he installation of additional roof supports. This 
tion is shown to be wrong by the operator's evidence 
iemonstrates that there had been no change in the 
ion of the roof after rebolting and that the sloughage 
-leaned up when the citation was issued was not of 
origin. The testimony of the operator's witnesses is 
cent on this crucial point. Moreover, the operator's 
ses had been in the area from the time it was first 
Jntil the citation was issued, whereas the inspector. 

‘ ed that he had not seen the intersection prior to his 
ce of the citation or that at the very least he did 
aall seeing it previously. 

find the operator's evidence regarding the condition 
roof before and after rebolting persuasive and I 
it. Based upon this evidence I conclude the additional 
g was sufficient to support the roof and that there 
t been further deterioration after rebolting. The 
nat the inspector was mistaken in believing that the 
aeams were going to be installed because of the 
on of the roof may not have been his fault, but this 
stance cannot alter the fact that the evidence con- 
gly demonstrates the roof was adequately supported by 
colting. 

have reviewed the briefs. To the extent they are 
istent with this decision they are rejected. 


In light of the foregoing, it is Ordered that the 
operator's notice of contest be Granted. 

It is further Ordered that the petition for the asses 
of a civil penalty be Dismissed. 
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/TH MINING CO. , INC. , 
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v. 

OK LABOR, 

Respondent: 


Notice of Contest 

Docket Nos. KENT 81-96-^ 
KENT 81-97 

No. 1 Surface Mine 


DECISION 

is: Mr. Michael Templeman, for Applicant 

Carole M. Fernandez, Esc;., for Respondent 

Judge Fnuver 

proceedings were brought by Commonwealth Mining Company, Inc. 

;alth")to review and have vacated two citations issued under the 
Lnc Safety and Health Act of 1977, 30 U.S.C. § 8Q1, et sen. 

:ascs were consolidated and heard in Louisville, Kentucky. 

ig considered the contentions of the parties and the record as 
[ find that the preponderance of the reliable, probative, and 
il evidence establishes the following: 

FI NDINGS Or P ACT 

Commonwealth is the operator of No. 1 Surface Mine in Pike County, 
which produces coal for sale or use in or substantially affecting 
? commerce. 

n December 31, 1980, Mine Safety and Health Administration (MSHA) 

B.G. Cure issued a citation to the operator for failure to provide 
guards along the entire length of the elevated roadway and pit area, 
to the citation, the distance of roadway concerned was about 3/4*s 
beginning at the entrance of the roadway and running to the end 
.-0 pit area. 

vt the time the citation was issued the operator had built or was in the 
r building a roadway along a • oal seam, at an elevation higher than 
Cng public road, which ran in o a creek bed. Berms were not adequately 
ilong this new roadway and elewherc, including along the top of the 



5. By letter of February 23, 1981, Commonwealth filed a notice of 
ontest of the citations, which states that it had placed berms on the 
oadway that has not been designated a public road and that the map 
resented at the time the citation was issued meets all the requirement* 
f 30 CFR § 75.1200. Further, the operator stales that it was upgradinj 
he road before mining operations bean. 

6. When the mine inspector arrived at the mine on December 31, IS?J 
e observed the operator building an elevated roadway along a coal seam 

7. The operator admits that the road was built for the purpose of 
ining coal, as an access and haulage road. 

8. Commonwealth was under an agreement with the surface owner, An 
hacker, to remove the coal seam where the road was being built and to 
ive it to Thacker. Commonwealth had in fact already broken up some of 
oal and delivered it to Thacker. 

9. At the time the citation regarding the berms was issued, Contnoi 
ntended to remove the coal at the road construction site. 

DISCUSSION- WITH FURTHER FINDINGS 


The Citation Concerning Berms 


The operator is required by 30 CFR §• 77.1605(k) to provide berms o 
uards on the outer bank of elevated roadways. In his testimony the ini 
dentified several Locations where there were missing or Inadequate ben 
eginning along the top of the pit down to and including the roadway, 
arked number one on the mine map, which die operator had constructed 
long the coal seam. 

Commonwealth does not deny that the berms were inadequte in die pi 
ere is, therefore, no question that there was a violation of the regu 
n that area. However, Commonwealth contends that it was not required 
rovide berms on the elevated roadway marked number one on the map becai 
he roadway was a public road. 

The Act defines a "coal or other mine" to include not just the are; 
and from which the minerals are extracted but also "private ways and r< 
ppurtenant to such area." In determining what will be considered a "p: 
oad as opposed to a "public" road for purposes of the Act, the fact the 
he County Judge (in letters Introduced by Commonwealth) has declared tl 
oad to be a public rood is not the determining factor. Nor is the Uep« 
£ Interior's exercise of jurisdiction over roads determinative in this 


25, 1980), where a governmental entity was operating a gravel pit, 
t was found to be subject to MSHA regulation on the basis that the 
Ion of a gravel pit is not an integral government function. 

f a county operates a mine and builds a road for the sole purpose of 
ing that mine, the road should not be considered a public road because 
unty built it; therefore, a road built by a private mine operator for 
le purpose of access to a mine and haulage should not be considered a 
road for the purposes of the Act, merely because a county official 
dared it '‘public" for county purposes. 

everal factors should be considered in determining the nature of the 
y involved in this case. 

irst, the operator built the road. There was no evidence that the 
had requested the construction or paid for it. The operator built 
ad for its own purpose, not for the county's purposes. 

econd, the letters from the County Judge submitted in evidence by 
erator indicate that the county considered the new roadway to be a 
road in the sense that the county has required the company to 
with its standards in constructing the road. The county placed the 
on the operator to maintain the road. No evidence was presented that 
unty would not allow berms to be constructed on the roadway. 

hird, we should consider the "public" that will be making use of the 
The surface owner is Thacker. The portion of the road that was 
by the operator and that the mine inspector considered to be in 
ion begins at the last dwelling house. There is no dwelling located 
new road. Except for Commonwealth's mining operations, the only 
s who would normally use the road would be the surface owner and 
mily and, if necessary, those seeking access to the gas well on 
operty, 

mmonwealth has not presented a letter from the county stating that 
wealth cannot limit access to the road. Instead, it has presented 
s from the private surface owner and his family stating that 
wealth cannot deny them access to their property. 

he record indicates that Commonwealth had to obtain Thacker's 
Sion to build the road on his property. There is no evidence of a 
condemnation or a public easement. Rather, Commonwealth pays 
ities" to the Thackers to mine the coal, so there is a financial 
ement with regard to the coal whereby the surface owner profits 
he mining operation. 





An issue similar to che one involved here arose in Hannon Mining 
Corporacion v. Secrecary of Labor , Docket No. VA 80-94-R, where a mine 
operator argued that the area on which N & W Railroad cracks were locat 
was not part of the mine. Employees of the railroad company were on 
the property where the cracks were located on a daily basis. There was 
a fatal railroad haulage accident involving a railroad employee. In ch 
the mine operator, MSUA argued that a deed and agreement between the op 
and the railroad granted an easement or license Co the railroad for "th 
purpose of providing a mutually beneficial and convenient method of 
transporting coal off mine property." The mining company could not hav 
operated without the services of N & W, The judge found that the railr 
track was an "integral and indispensable part of contestant's mining op 
and rejected the attempt to divorce the track from the normal mining op 
based on what he termed "a somewhat artificial and semantical interpret 
of the old deed and agreement "entered into by the contestant and the 
railroad for their mutual benefit." 

The analysis used in Harmon should be applied here, along with th 
concept of private as opposed to governmental function In the Salt Lake 
County case. In che instant case, the coal operator could not use the 
existing county road to haul coal, so it built a new road along a coal 
seam, for Che sole purpose of access and haulage. The county required 
it to maintain the road to county standards. The road Is located on la 
owned by Thacker, the surface owner who is under a contractual agreenen 
with Commonwealth whereby the surface owner obtains a direct finanicial 
benefit from the mining of the coal. The road under these circumstance 
if a private-purpose road and should therefore be. considered a part of 
Commonwealth's mining operation, subject to the Act. 

The Citation Concerning the Mine Ma p 

Section 77.1200,30 CER, requires a mine operator to "maintain an 
accurate and up-to-date map of the mine," and lists Items that die map 
include. Among these are "the location of railroad tracks and public h 
leading to the mine." A reading of the list indicates that it is not a 
exclusive list. The fact that it mentions only public roads and railro 
tracks does not mean that the location of roads within the mine are not 
required to be shown. 

The evidence establishes inaccuracies in the mine map as cited. A 
one of these — the failure to show a roadway — Commonwealth contends 
a hollow fili is shown on the map and that, where one sees a hollow fil 
knows that there are "going to be roads all over" (Tr. 72 , 106 ). The f 
that one may assume that there will be roads does not mean that the loc 
of the road actually used was properly shown on the map. 


s /j.izvL requires tnat mine maps oe made ny a regisieiuu eugiue-ei 
urveyor, this does not: guarantee that a map chat is accurate when made 
remain accurate and up-to-date. 

ORDER 

WHEREFORE IT IS ORDERED that Citations 953348 and 933357 are AFFIRMED 
the above proceedings are DISMISSED. 


G kjLL** — 

WILLIAM FAUVKR, JUDGE 
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Applicant: 


Docket No. PENN 81-207-R 


v. 


SECRETARY OF LABOR, 

Respondent 


v. 


SECRETARY OF LABOR, 

Petitioner 


v. 


U.S. STEEL CORPORATION, 
Respondent 


Cumberland Mine 


Civil Penalty Proceeding 

Docket No. PENN 81-221 
AC No. 36-05013-03089V 

Cumberland Mine 


DECISION 

Apppearances: Louise Q. Symons, Esq., U.S. Steel Corporation, Pittsbi 

for U.S. Steel Corporation 

Robert Cohen, Esqv, US Department of Labor, Office of t 
Solicitor, Arlington, VA for Secretary of Labor 

Before: Judge Fauver 

These proceedings involve the same citation. The Secretary secki 
civil penalty and the operator seeks review and vacating of the citati 
under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801, 
et see. The cases were consolidated and heard at Morgantown, West Vii 

Having considered the contentions of the parties and the record z 
whole, I find that the preponderance of the reliable, probative, and 
substantial evidence establishes the following: 

FINDINGS OF FACT 


1. At all pertinent times, U.S. Steel operated an underground mi 
as Cumberland Mine, which produced coal for sale or use in or substant 
affecting interstate commerce. 

2. On June 19, 1981, MSHA Inspector Robert Newhouse inspected tl 
Right section of the mine and found accumulations of loose coal and fl 
dust in the center of the roadways and along the ribs in the areas anc 
designated by spiraled lines on Govt. Exhibit No. 1. 



ches. Jhe accumulations were biac.% and had bean run over Dy vehicles, 
counting for the float coal dust. 


4. The mine liberates substantial quantities of methane. 

5. Based on his findings, Inspector Newhouse issued a citation under 
ction 104(d) of the Act, charging a violation of 75 CFR § 75.400. 

6. The areas cited were traveled by men and vehicles. 

7. There were sources of ignition in the cited areas. 

DISCUSSION U'lTii FURTHER FINDINGS 

The Secretary has charged U.S. Steel, with a violation of 75 CFR § 75.4 
ich provides: 


Coal dust, including float coal dust deposited 
on rock-dusted surfaces, loose coal, and other 
c or.bus t i bl e materials, shall be cleaned up and not 
be permitted to accumulate in active workings, or on 
electric equipment therein. 

U.S. Steel contends that there was an accumulation of loose coal in on 
e of the cited areas, not in the rest cited by the inspector. This accun 
tion was described by a U.S. Steel witness as being about ten feet long, 
o feet wide, an inch or two deep, and caused by spillage from a vehicle 
the junction of No. 3 Entry and No. 94 Crosscut. It also contends 
at its dust samples taken in ail the areas cited showed adequate rock-dus 
:eept in the one area in which it concedes tnere was an accumulation. 


I find that the inspector's testimony and his firsthand notes of his 
servations as to the accumulations arc credible, and more reliable 
an the testimony of U.S. Steel's witnesses on these points. 1 also find 
at the dust samples introduced by U.S. Steel are not reliable because 
a change of conditions in at Least some of the areas and the likeli- 
od of change in the others, between tne time the citation was issued 
d the tine the dust samples were taKc-n. I credit the inspector's 
stinonv as to color and approximate dimensions and quantities of loose 
al and float coal dust in each of the cited areas. 

The accumulations constituted a serious violation because of the hazarc 
a methane or float coal dust explosion and its propogation by substantia, 
antitics of combustible material accumulated over large areas. I also fii 
at the accumulations could have been prevented by the exercise of reasonal 
re. The violation was an unwarranted failure to comply with the cited 
andard, due to the operator's negligence. 


CONCLUSIONS OF LAW 


1. The Commission has jurisdiction over the parties and subject 
matter of these proceedings. 

2. U.S. Steel violated 75 CFR § 75.400 as charged in Citation 
No. 843779. Based upon the statutory criteria for assessing 

a civil penalty for a violation of a safety standard, U.S. Steel is 
assessed a penalty of §800 for this violation. 

Proposed findings or conclusions inconsistent with the above are 
rejected. 


ORDER 


WHEREFORE IT IS ORDERED: 

1. U.S. Steel shall pay the Secretary of Labor the above-assessed 
penalty of §000.00 within 30 days from the date of this decision. 

2. Citation Mo. 843779 is AFFIRMED, and the proceeding in Docket 1 
PLNN 81-207-R is DISMISSED. 
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NS SAFETY ANDHEALTH ADMINISTRATION 
behalf of George Mateleska, 
Applicant 

v. 

ANNOPIN MINING COMPANY, 

Respondent 


Application for Review of 
Discrimination 

Docket No. PENN 81-209-D 
MSHA CASE No. PITT CD 81-10 

Shannopin Mine 
Sol No. 12874 


DECISION 

Appearances: Covette Rooney, Esq., for Applicant 
Jane A. Lewis, Esq., for Respondent 

before: Judge VJilliam Fauver 

This proceeding was brought by the Secretary of Labor on behalf of G 
eleska, under section 105(c) of the Federal Mine Safety and Health Act 
'7, 30 U.S.C. § 801, et seq . The Secretary charges a violation of that 
tion, concerning Respondent’s action in suspending Mateleska for five ■ 
:hout pay in March, 1981, and seeks back pay and other relief. 

The case was heard in Pittsburgh, Pennsylvania. 

Having considered the contentions of the parties and the record as a 
:ind that the preponderance of the reliable, probative, and substantial 
;ablishes the following: 


FINDINGS OF FACT 


1. At all pertinent times, Respondent operated an underground coal 
\e known as Shannopin Mine, which produced coal for sale or use in 

substantially affecting interstate commerce. 

2. George Mateleska, a miner at Shannopin Mine, was a member of the 
:ety Committee from January 1980 until May 1981. 

3. On March 4, 1981, when Mateleska reported for work on the midnigh 
:ft, he was informed that, because of a water problem, the crew would be 
assigned to another section of the mine. 



for work on that shift? 


A. At 12:01, we was notified by foreman Jess Fox, that we wa 
go to our assigned job areas, and the crew in 213 Section 
due to the water at 11 Butt, and that we were supposed to 
cage, and go to this waiting room, for job assignments. 

Q. Did you go to that area? 

A. Yes, ma'am, we did. 

Q. And what happened at that point? 

A. At that point, there was approximately seven to eight guy 
room, and Jess Fox told us that we were going back to 6 F 
retrieve 7200 cable. 

At this time, Jess Fox told Ed Martin and myself, to get 
flat car and proceed back, and that Don Deal's and Floyd 1 
back to 13 Butt to the pump, and Tommy Kurilko was the sh 
or the foreman on the section with these other foremen, h 
proceed with the jeep with these other men back to the se 

Well Art Vernon was in the waiting room, he asked Jess Fo 
going to get these men back into A section, he told him t 
was a water problem at 6 Flat 13 butt, and he wanted to ki 
he would get the men around the water, and Jess asked him 
was any kind of transportation on the other side of the w, 
Art told him yes, that his little eight ton motor was on 
side, that they could walk them around, and put them thre 
at a time on the motor, and take them back to the section 

Q. Let me ask you this, were you present when that conversat 

A. Yes, man'am. 

Q. Okay. 

A. So Mr. Martin and I left, and everybody else left, the fi 
Mr. Hornick left with Don Deal and Tommy Kurilko, and the 

So wc went up to the dispatcher shanty, where we called t 
find out where our motors were located, we picked our moti 
our flat car, and we proceeded on 4 Main, and then we cro 
to 3 Main, and down to the mouth of 6 Flat, and we called 
and got the right of way on back to 6 Flat 13 Butt, where 

with Art Vernon around 4 Butt, 6 Flat, and we had to wait 
to move out of our way, so that wc could proceed on (town 


<uiu i imu nun iniiii, l f.n yn , j uun u luj.uk lu.il Llicse mull SUOllia 

be bark In Llils area, duo to the water problem, .and 1 just feel that 
should go out ami get coiuuiI LatIon with Danny ilarznnti, because he 1 
Chairman of the Safety Committee, and l can't take It upon myself 
Lo do anythin)’, so I asked him to stop my Lime, and I was going out 
on union business. 

Don said I think you are wrong (Merge, but he said okay, he said go 
hut rail the first phone, you mill Jess Fox, the shift foreman, so I 
that, ami In* told me t.o take the motor and go ahead out, so J Look 
(he mol or and went in to the phone, and called ./ess Fox, and told 
him tin 1 si Mini Ion that I wan coming out on union business, he okayed 
I l , <'nlloil (lie dispatcher hack, he told me to proceed to the Mouth 
oi (i I" 1 ,11 , ami to gel. lurther clearance from there. 

So as I p roc ceded up the haulage Art Vernon was there in iny road, he 
checking i he pumps and whatever his job assignment was, but l would 
like lo Male that Art Vernon was not fire bussing that night in 
that area, that, he was on other assigned job somewhere else in the 
mini', luil he was Lo check that pump or something. 

So I proceeded to mouth 6 Flat, where Art Vernon had switched out, a 
called tin- dispatcher again, ami he told me that dess Fox had called 
hack, and I or me to gel. In touch with Jess again, so he give me 
this number t.o call, and 1 called, at Lite mouth uf 6 Flat, I kept 
culling, cou 1 dn 1 i gel through, and finally, l did get through to Jcs 
and lie asked me, he told me rather, that he called A1 Smulara, the 
s upi • r i n t enden i ol mine.*;, and Al wanted to know if I was going to 
use my individual sulcty rights, 1 said, no, sir, and he said if 
you were, In- said, I will have to assign you to another worksite, 
to another area nt that mine, I said no, sir, It doesn't prevail 
here, I jusi want lo talk with the chairman of the safety committee, 
and i i (s< 11 ■; s (Ms problem, I hail already told Don Deal, and Jess Fox 
on l he phone, that i wanted my Lime .stopped, T was coming out on 
union bus Iuess, and I proceeded out from the mouth of 6 Flat, 1 call* 
Dan har/.mi i, mice i hit topside, and told him the situation, he cam* 
lo the mine, and the next morning 


A. .Yes, man'am. 


Q. And you felt that the men could not get around that water, dj 
go to the right of the water? 

A. No, 1 didn't. 

Q. And for what reason? 

A. Because the foreman informed me that the men went to the left 

Q. What hazard, or what problem did you see with the presence of 
in the section? 

A. The problems was it was so deep and so long, it was approxinu 
hundred feet long, and approximately eleven to thirteen inche 
considering that they was going back, there to retrieve 7200 c 
how would we get this cable out, and if one of the men would 
hurt back on that section, how would we get them back out of 
mine, around that water, we would have to carry them a long c 
I didn't know if there was communications back there on the s 
which 1 didn't go back to the section, I only went to the wat 
Flat, 13 Butt, and I just felt that the men shouldn't be bacl 
that area, as that part of the mine hasn't been worked for af 
mately two and one half years, and what was the big hurry, fc 
7200 cable that evening, to be retrieved. 

5. The section to which Mateleska and the rest of the crew were 
reassigned on March 4, i.e . , 6 Flat A Section, was an inactive area tl 
had not been an active working section for about 2 1/2 years. 

6. Art Verna, union fireboss, asked Jess Fox, shift foreman, hov 
would get back into A section, because he had examined the area the d£ 
before and there was a water problem at 6 Flat 13 Butt. Fox asked 

him if there were any kind of transportation on the other side of 
the water. Verna informed him that an 8-ton motor vehicle, which 
could hold 3-4 men at a time, was available on the other side of 
the water but: the men would have to walk around the water. 

7. Verna felt that the limitation of one vehicle which could ho] 
only 3-4 men presented a danger. Additionally, he was concerned 
because the phone in the assigned area was inoperative (he had checkec 
the phone the day before), and there was no radio on the motor. If ar 
accident had occurred, the miners would have been isolated in the ares 
without any communication. 
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hud taken place 3 1/2 hours prior to the beginning of the shift. 

20. On a previous occasion, Mateleska had participated in a f 
investigation at the mine and Dominic Esposto remarked that Mateles 
was too harsh during the investigation and he wanted to see Ha teles 
the safety committee. Later, in March 1981, at a meeting between t 
and Safety Committees and management concerning Matoleska’s suspens 
Dominic Esposto stated that, if Mateleska had invoked Article III o 
contract, he would have "had him.' 1 When he came out of one meeting 
Mateleska's 5-day suspension and the list of safety items, Esposto 
another management official, "I told you I was going to get him (Ma 
off the Safety Committee." 

21. Floyd Hornick, Ed Martin and Art Verna, all miners on the 
midnight shift, felt that the water presented a potential safety ha 
but they did not refuse to work on the section. 

DISCUSSION WITH FURTHER FINDINGS 


On March 4, 1981, Ceorge Mateleska was given a 5-day suspensio 
pay for the following purported reasons: 1) abandoning his job dut 
alleging to go out of the mine on union business, 2) resorting to s 
instead of using the procedures of Article III (i) and (p) of the .1. 
management contract, and 3) acting as a "safety committee" in gatlie 
list of alleged unsafe conditions in violation of Article III (d)(4 
contract. 

On the midnight shift on March 4, Mateleska was advised o: a w 
problem at 6 Flat A section, an area that had not been worked ir. fo 
over 2-1/2 years. He and other members of his crew were assigned t 
inby the water. The water prevented readily accessible transports 
and out of the area. In the event of an emergency or injury, only 
four men could be transported at a time in the small motor vehicle 
inby the water and once the motor reached the water the men would h 
walk a long distance around it. At the time, Mateleska had a bona 
reasonable belief that there were dangers involved in having the me 
inby the body of water with limited transportation and possibly no 
in that area. He was a member of the Safety Committee and wanted t 
the chairman of committee in order to determine whether action by t 
should be taken. He asked his foreman, Deal, whether Deal would ta 
the clock (i.e., stop his pay) so that he could leave the mine on u 
to call the Safety Committee chairman, Barzanti. His foreman said 
he was wrong about the safety problem, but gave him permission to 1 
section on union business, and said he should call Jesse Fox, the n 
foreman, on his way out of the mine. Mateleska complied, and calle 
who told him to call him back at a later point in his travel out of 
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ndividual safety rights under the contract. Mateleska s/ild, M>, 
as going out on union business. Fox said that, If Mate cstu w t u» t 
is individual safety rights, he would be assigned to other tlntJoa, 
hat during the time the safety matter was being investigated M«n ,c 
e assigned other duties. Mateleska repeated that he was not exorc 
ights, but was going out on union business to discuss the safety n 
he chairman of the Safety Committee. Fox said, "Okay, and gave 
learance to leave the mine. 

Mateleska's time was stopped as he requested, and the union pa 
or his time from the time he left the section with Deal s peimiusi 
t no time did Deal or Fox refuse Mateleska permission to leave the 
n union business. Mateleska did not disobey any order £loid auinnug 
n addition, there was a custom and practice, .including a histoiy w 
redeccssor owner of the mine, of permitting union committee 
embers to leave the mine on union business. 

The miners' Safety Committee is an important link in the disco 
nd transmission of safety problems and complaints to MSI1A, and it i 
he authority, as representative of the miners, to initiate section 
03(g) investigations by MSHA. The importance of this link is evich 
rom section 105(c) of the Act, which states in part: 

No person shall discharge or in any manner 
discriminate against or cause to be discharged 
or cause discrimination against or otherwise 
interfere with the exorcise of the statutory 
rights of any miner, representative of miners 
or applicant for employment in any coal or 
other mine subject to this Act becau.se such 
miner, representative of miners or applicant 
for employment has filed or made a complaint 
under or related to this Act, including a 
complaint notifying the operator or the 
operator's agent, or the representative of 
the miners at the coal or other mine of an 
alleged danger or safety or health violation 
* * * or because of the exercise by such 
miner, representative of miners or applicant 
for employment on behalf of himself or others 
of any statutory right afforded by this Act. *** 

Mateleska was acting as a member of the Safety Committee, In hi 
sf other miners and himself, in bringing a bona fide safety concern 
attention of his supervisors and in requesting and obtaining permit 
Leave the mine to discuss this concern with the chairman of the Sai't 
Committee. These actions were protected activities within the moanJ 
section 105(c) of the Act. 


tacts. The tacts showed, rurther, management animus toward nacer 
of his safety work on the Safety Committee and a discriminatory ii 
Esposto, the owner of Respondent, to get him off die Committee. 

Bad faith and a discriminatory intent on the part of managers 
shown by the second ground for the discipline of Mateleska* The 
that Mateleska resorted to ’’self help" and should have exercised 
under Article III(i) and (p) cannot be sustained. The contractua 
rights of section III(i) are limited to a narrow class of hazards 
that are "abnormally and immediately dangerous . . . beyond the ni 
hazards inherent in the operation which could reasonably be expec 
cause death or serious physical harm before such condition or pra> 
be abated." This was not Mateleska's situation. Mateleska felt 
condition was abnormal but he was not sure that it presented an ii 
immediate danger. That is why he wanted to discuss the matter wi 1 
chairman of the Safety Committee. Section III(i) of the contract 
override the safety complaint rights guaranteed by section 105(c) 
An attempt to discipline a miner for failure to rely on the narro' 
of complaint rights under section III(i) contravenes the purpose < 
105(c) of the Act, Nor could section lll(p) be used to lessen Ma 
rights under the Act. This contract section provides a procedure 
settlement of health and safety disputes, which includes the fili 
grievance within 24 hours. That right exists under the contract, 
cannot override the greater protection of section 105(c) of the A' 
Management cannot discipline a miner because he chooses other mea 
calling safety problems to the attention of his supervisors, his 
or MSHA. 

finally, the third ground for management's discipline of Mat 
discrimination and bad faith. Mateleska did not compile the list 
problems or attempt to conduct a Safety Committee investigation i 
section 111(d)(4) of the contract. The list of safety problems w; 
presented by Barzanti, the chairman of the Safety Committee, who 
the conditions Mateleska had observed in going out of the mine, 
were in good faith in alleging this list and its presentation to 
of section 111(d)(4), it would have charged Barzanti as well as Mi 
Its action against Mateleska alone showed a discriminatory intent 
him. Moreover, all miners are statutorily guaranteed the right t 
to their employers concerning alleged safety or health hazards or 
An attempt to discipline a Safety Committee member for presenting 
to management contravenes the provisions and purpose of section 1' 
Act. 


The preponderance of the evidence shows that management disc 
Mateleska because of safety-complaint activities that were protec 


CONCLUSIONS OF LAW 


1. The Commission lias jurisdiction over the parties and subject m« 
of this proceeding. 

2. On March 4, 1.981, Respondent violated section 105(c) of the Ac 
suspending George Mate.leska for five days without pay, as found above. 

Proposed findings or conclusions inconsistent with the above are ri 

PENDING A FINAL ORDER 


The Secretary shall have ten days from the date of this decision t< 
a proposed order granting relief for the violation found above, with se 
a copy on Respondent. Respondent shall have ten days from receipt ther 
reply to the proposed order. 
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WILLIAM FAUVER, JUDGE 


Disbr.lbution Certified Mails 

Covette Rooney, Esq., US Department of Labor, Office of the Solicitor, 
Market St., Philadelphia, PA 19104 


Jane A. Lewis, Esq., Thorp., Reed & Armstrong, 2900 Grant Building, Pit 
PA J 52 19 


